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[1] 
AIR TRAFFIC CONFERENCE OF AMERICA 


RESOLUTION TO IMPLEMENT AREA SETTLEMENT PLAN 


RESOLVED, That 


1. 


Section I. of Resolution 80.10 is amended by adding the following 
new subsections: 


"T. The term ‘airline identification plate’ ote a plate 
bearing the airline's name (or authorized abbreviation) and code 
number and the agent's name, location and code number, for use 
in a machine for the validation of tickets; the form, dimensions 
and material of which plate may be specified from time to time 
by the Executive Secretary. 


U. The term ‘designated area bank' means a bank, designated 
to receive and process sales reports and remittances from au- 


thorized agency locations in a designated geographic area: Pro- 
vided, That no bank which has a Bank Travel Department shall be 
designated, or continue to be designated, as an area bank. 


V. The term 'Secretary-AFAC' means the Executive Secre- 
tary of the Airline Finance and Accounting Conference." 


Section IV.A. of Resolution 80.10 is amended to reaid: 


"A. The Executive Secretary shall maintain, for the informa- 
tion of the members, an Air Traffic Conference Agency List which 
shall be kept current, shall show for each authorized agency loca- 
tion a five-digit code number assigned by the Executive Secretary, 
and shall be published at such intervals and in such manner as the 
Agency Committee may from time to time prescribe. The names 
of Agents and authorized agency locations shall be placed on, and 
removed from, the Agency List only as provided in this Section. 

No member shall appoint or retain any person as its Agent, or 
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any place of business as an authorized agency location, unless 
such person and such location appear on the Agency List then in 
effect. The Agency List in effect on the effective date of this 
Section shall continue in effect except as names and/or locations 
are added, deleted or changed in accordance with this Section. 


The Executive Secretary shall furnish to the Designated Area 


Bank a copy of the Agency List as it pertains to authorized agency 


locations in the area servicedby the bank and shall promptly advise 
the bank of any changes in such list.” 


[2] 
Section IV.E. of Resolution 80.10 is amended to read: 


“EB. After receipt of notice from the Executive Secretary that 
execution of a Sales Agency Agreement with a person has been 
completed, any member may appoint such person as its Agent by 
executing and delivering to such persona Certificate of Appoint- 
ment in such form and manner as may be prescribed from time 
to time by the Agency Committee, and may also deliver to such 


person airline identification plates for use at authorized agency 


locations: Provided, That no such Certificate shall bear a date 
prior to the date on which it is transmitted to the Agent. A copy 
of each such Certificate shall be forwarded to the Executive Sec- 
retary at the same time the original is transmitted to the Agent, 
and the Executive Secretary shall periodically notify all other 
members of the receipt of such copy. The Certificate of Appoint- 
ment shall cover all authorized agency locations operated by the 
Agent: Provided, That the appointing member need not supply 
ticket-forms-and-or exchange orders airline identification plates 
to all such authorized agency locations operated by the Agent.”’ 


Section IV.1.6. of Resolution 80.10 is amended to read: 
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"6. Such removal shall be subject to the appeal by the Agent 
as provided in Paragraph 27 of the Sales Agency Agreement. Dur- 
ing the pendency of such appeal, unless such Agent posts bond as 
specified in Paragraph 27 of the Sales Agency Agreement, each 
member who has the Agent under appointment shall withdraw its 
ticket-stock airline identification plate(s) from the Agent and shall 
issue to the Agent Air Transportation Exchange Orders which 
shall be accepted in exchange for an official ticket’ only if the full 
payment, including tax, is enclosed therein, or is tendered by the 
passenger at the time he presents the Order for exchange; but, if 
such Agent posts bond as specified in said Paragraph 27. each 
member which has the Agent under appointment and which had 
supplied the Agent with ticket-stock airline identification plate(s) 
prior to cancellation shall continue to supply the Agent with its- 
ticket-stoek such plates. In the case of an Agent who does not 
post such bond, if the arbitral tribunal directs that the Agents be 
restored to the Agency List, or if the Agency Committee rein- 
states such Agent prior to issuance of the arbiter's decision, 
each member shall promptly remit to the Agent commissions on 
the transportation sold by him during the pendency of the appeal: 
otherwise, no commissions shall be paid for transportation sold 
during this period." 


Section IV.I.(7) of Resolution 80.10 is amended to read: 


"(7) Where review of an Agent or authorized agency location 
discloses breach of the Sales Agency Agreement, but the Agent or 
location is not otherwise ineligible, the Committee! may, in lieu of 
removal, direct that the Agent be suspended for a period of not to 
exceed 90 days. Such direction for suspension shall be by two- 
thirds vote of the Committee Members present at the 


meeting. During such period of suspension, each member shall 
withdraw all ticket-forms-and exchange-erders airline identifica- 
tion plates supplied by it to such Agent or location and revoke any 
authorization previously given to such Agent or location to draw 
its own exchange orders on such member. Such suspension shall 
be subject to notice, recordation of reasons, and arbitration as 
hereinabove provided.” 

Section IV.J. of Resolution 80.10 is amended to read: 

"J. If the Agency Committee or any member shall determine 
that any Agent is failing to eemply-with his-its) ebligations under- 
the second sentence of the seeond-paracraph of-Paragraph-S of-the 
Sales Agency Agreement; or-has-failed ie maintain the bond as re- 


quired by Seetion- FV-H Paragraph 5.A of the Sales Agency Agree- 


ment, such Committee or member shall promptly so notify the 
Executive Secretary. The Executive Secretary shall immediately 
so notify all members, and shall terminate the Sales Agency 
Agreement with such Agent on behalf of all members.” 


Section IV.K. of Resolution 80.10 is amended to read: 


"K. If, at any time or for any reason, any member cancels 
the appointment of any Agent, such member shall promptly so 
notify the Executive Secretary, giving the reasons for such can- 
cellation, and shall promptly repossess the airline identification 
plate from each agency location. The Executive Secretary shall 
promptly transmit such information to all other members. If all 
members who have appointed an Agent cancel such appointment, 
the name of the Agent shall be removed from the Agency List."’ 


Section IV.N. of Resolution 80.10 is amended to read: 
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"N, During the pendency of an application for approval of an 
additional authorized agency location, an Agent who has been on 
the ATC Agency List for at least one year may deliver at the 
location covered by said application tickets or exchange orders 
written up and validated as an approved location of the Agent, 
provided that the Agent has the written consent of the member 
whose ticket-stockis so- delivered airline identification plate is 
used on such tickets, which consent shall not be given until after 
receipt by the member of notice from the Executive Secretary 
that said application has been duly filed with him.” 


[4] 
Section IV-A-A. (Canada) of Resolution 80.10 is amended to read: 


"A. The Executive Secretary shall maintain, for the infor- 
mation of the members, an Air Traffic Conference Agency List 
which shall be kept current, shall show for each authorized 
agency location a five-digit code number assigned by the Execu- 
Secretary, and shall be published at such intervals and in such 
manner as the Agency Committee may from time to time pre- 
scribe. The names of Agents and authorized agency locations 
agency locations shall be placed on, and removed from, the 
Agency List only as provided in this Section. The Agency List 
in effect on the effective date of this Section shall continue in 
effect until modified in accordance with this Section. The Execu- 
tive Secretary shall furnish to the designated area bank a copy 
of the Agency List as it pertains to authorized agency locations 
in the area serviced by the bank, and shall promptly advise the 
bank of any changes in such list.” 


. Section IV-A.E. (Canada) of Resolution 80.10 is amended to read: 


"E. As soon as practicable after the name of any person has 
been placed on the Agency List as provided in Paragraph C of this 
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Section, the Executive Secretary shall, as agent for and on behalf 
of all members, enter into a Sales Agency Agreement with such 
person, and shall notify all members of the date on which the ex- 
ecution of such Agreement is completed. After receipt of such 
notice from the Executive Secretary, any member may appoint 
such person as its Agent by executing and delivering to such per- 
son a Certificate of Appointment in such form and manner as may 
be prescribed from time to time by the Agency Committee, and 
may also deliver to such person airline identification plates for 
use at authorized agency locations: Provided, That no such 
Certificate shall bear a date prior to the date on which it is 
transmitted to the Agent. A copy of each such Certificate shall 
be forwarded to the Executive Secretary at the same time the 
original is transmitted to the Agent, and the Executive Secretary 
shall periodically notify all other members of the receipt of such 
copy." 


Section IV-A.F. (Canada) of Resolution 80.10 is amended to read: 
"EF. The Certificate of Appointment shall cover all authorized 


agency locations operated by the Agent: Provided, That the ap- 
pointing member need not supply ticket-forms and/or exchange 


erders airline identification plates to all such authorized agency 


locations operated by the Agent." 


[5] 
. Section IV-A.I. (Canada) of Resolution 80.10 is amended to read: 


"J. If, at any time or for any reason, any member cancels 
the appointment of any Agent, such member shall promptly so 
notify the Executive Secretary, giving the reasons for such can- 
cellation, and shall promptly repossess the airline identification 
plate from each agency location. The Executive Secretary shall 
promptly transmit such information to all other members. If all 
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members who have appointed an Agent cancel such appointment, 
the name of the Agent shall be removed from the Agency List." 
Section IV-A.J. (Canada) is hereby repealed. The Section shall 
be marked "Deliberately left blank" in the Trade Practice Manual. 
"J--H- the Agency Committee or any member shalt determine 
that-any-Agent is-failine- toe comply with his-(its} obligations under 
the second sentence of-the- seeend-paracraph of-Paragraph-5 ofthe 
Sales Agency Acreememn, such Comarittee or mvember-shatt 
premptly-so notify the Executive Secretary, - Fhe Executive Seere- 
tary shall immediatelh-se-netify alt aaembers,-and-shaH terminate 
the Sales Ageney-Agreement with such Agent-on behalé f-al-mem- 
bers-" 


. A. The first sentence of Section VIIA. of Resolution 80.10 is 


amended to read: 


"A. If any Agent fails to remit to any member within fifteen 
days after sueh-remittance-is due the last day of the sales report 
period prescribed by under-the terms-of the Sales Agency Agree- 
ment, such member shall immediately (after confirming the non- 
remittance by telephone or telegraph with the designated area 
bank) so notify the Executive Secretary." 

B. The second paragraph of Section VIL.A. of Resolution 80.10 is 
amended to read: 

"If any Agent or applicant remits to any member by check 
and such check is dishonored by the drawee bank because of insuf- 
ficient funds, such member shall immediately so notify the Execu- 
tive Secretary by telegraph giving the name and address of such 
Agent and bank and the amount of such check. Upon receipt of 
such notice from a member or from a designated area bank, The- 
the Executive Secretary shall immediately transmit such informa- 


tion by telegraph to all members who have appointed such Agent 


JA 8 


and to surety on the bond or bonds maintained pursuant to Para- 
graph A. of Section VI., or, in the case of an applicant, to all mem- 
bers by mail." 


[6] 
Section VII.B. of Resolution 80.10 is amended to read: 


"B. If any member, pursuant to Paragraph 15 of the Sales 
Agency Agreement with any Agent, elects to withdraw atl tieket 
forms-and-exchange orders the airline identification plates sup- 
plied by it to such Agent and revoke any authorization previously 
given to such Agent to draw its own exchange orders on such mem- 
ber, such member shall immediately, by telegram, so notify the 
Executive Secretary. Upon receipt of such notice, or upon receipt 
of notice that any Agent has failed to remit in full to a designated 
area bank within ten days after such remittance was due, Fhe the 
Executive Secretary shall immediately se notify all members by 
telegram and the Secretary-AFAC and-sueh member whe has-ap- 
pointed sueh-Agent, who shall immediately, but in-ne event-later 
than ten-days after the-date of the notice -from the Executive Sec- 
retary, withdraw all ticket forms and exchange orders supplied by 
it-him to such agent, and each member who has appointed such 
agent shall immediately revoke any authorization previously given 
to such Agent to draw its own exchange orders on such member, 
and shall reposses any airline identification plates furnished to 
such Agent. No-member The Secretary-AFAC shall not thereafter 
provide such Agent with supplies of its ticket forms or exchange 
orders, ef and no member shall thereafter authorize such Agent 
to draw its own exchange orders on such member, or provide such 


agent with an airline identification plate, until 7 days after the 
date upon whieh Executive Secretary mails a notice to each mem- 
ber that he has been advised that such Agent is no-longer in-de-— 
fault-to- the menber which ericinally gave notice pursuant te-this 
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Paragraph B has satisfied or adjusted all amounts due any mem- 
ber." 


. Section VII.C. of Resolution 80.10 is amended to read: 


"C. If the sales report and/or remittance due any-member 
from any Agent is not reeeived by sueh-member-within-six- days; 
or -within -nine- working -days inthe ease -cf-an-Agent awhich- ope r- 
ates at-leasi-10 authorized agency locations -and awhich reports 
three times-a -month; after the -date- on-which such Agent-is-re- 
quired te-remit pursuantte transmitted to the designated area 
bank as required by Paragraph 5 of the Sales Agency Agreement, 
sueh-member the Executive Secretary shall, on being notified of 
such delinquency, immediately send to such Agent by certified or 
registered mail, return receipt requested, with a- eopy-to- the Exe 
eeutive- Seeretary, a letter in the form prescribed from time to 
time by the Agency Committee, Rrovided;-Fhat such letter-may 
be-res-einded by-the- member- if the Acent!s remittance, even 
though received-late; is -postmarked-by pest office mark -net 
postage meter) net later than-the- fourth day-after-the remittance 
was-due; and shall promptly notify all members of the dispatch 
of such letter. At the end of each month, the Executive Secretary 
shall compile a list of the names and addresses of all Agents to 
whom such letters, not afterwards rescinded, were sent during 
the month, and shall send a copy of such list to each member and 
to the office of the International Air Transport Association desig- 
nated by such Association to receive such information. If the 
name of any Agent appears on such monthly 


[7] 


lists, or on similar monthly lists published by the International Air 
Transport Association, Traffic Conference No. 1, four times dur- 
ing any twelve consecutive months, the Executive Secretary shall 


promptly so notify all members and the office of the International 
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Air Transport Association to which such lists are sent, and Each 
mrember who-has appointed such Agent shah, -within-fourteen-days 
ef the-date ef such notice, -withdraw all ticket forms-and-exchange 
erders supplied-by it te-such Agent-and-reveke any authorization 
previously giver te-such Agent te draw its own exchange orders -on 
suech-member--No- nrember-shall-thereafter-provide such-Agent 
with supplies of-its-tieket forms or exchange -orders,- er authorize 
sueh-Agent +o-draw-its own -exchange orders on-such member,-until 
7-days after the-date on-which the-Exeeutive Seeretary mailé-a-no- 
tice to each member- that the Acency Gomunittee has reviewed the 
elcibility of-such Agent pursuant te-Paragraph-G; Section IV; -of 
this- Resolution, and has-appreved-suech Agent. the Secretary-AFAC, 
who shall promptly withdraw all ticket forms and exchange orders 
supplied by him to such Agent, and each member who has appointed 
such Agent shall, within fourteen days of notice from the Executive 
Secretary, withdraw its airline identification plates(s) and revoke 
any authorization previously given to such Agent to draw its own 
exchange orders on such member. The Secretary-AFAC shall not 
thereafter provide such Agent with supplies of ticket forms or ex- 
change orders, and no member shall thereafter supply such Agent 
with its airline identification plate(s) or authorize such Agent to 
draw its own exchange orders on such member, until seven days 
after the date on which the Executive Secretary mails a notice to 
each member that the Agency Committee has reviewed the eligi- 
bility of such Agent pursuant to Section IV.I. of this Resolution (or 
Section IV.G., if the agent is located in Canada), and has approved 
such Agent." 


. Section VIL.F. of Resolution 80.10 is amended to read: 


"F, If any member, or designated area bank, pursuant te-Para- 
graph-t ef Section IV-or-Paragraph-A-oFr B ofthis Section; notifies 
the Executive Secretary that an Agent has failed to remit to such 
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member, or has remitted by check and such check was dishonored 
by the drawee bank because of insufficient funds, the Executive Sec- 
retary shall immediately transmit such information to the office of 
the International Air Transport Association designated by such As- 
sociation to receive such information. If the Executive Secretary 
receives information from the International Air Transport Associa- 
tion that any Agent has failed to remit to any member of that Asso- 
ciation, or has remitted by check and such check was dishonored by 
the drawee bank because of insufficient funds, he shall immediately 
transmit such information to all members who have appointed sucn 
Agent." 


[8] 


Section XI. of Resolution 80.10 is hereby repealed. 


"No- member-shat-authorize-anAgent to-remit at-intervals less 


frequent than the-lst-and-l6th- days of eaeh-calendar- month unless at 
least ten authorized agency locations -are operated by such Agent" 
The following new Section XI. is hereby adopted: 
"XJ. Withdrawal of Ticket Stock 

Whenever, under the terms of this Resolution, the Secretary- 
AFAC is required to withdraw Standard Agent's ticket forms and 
exchange orders from an Agent, he shall designate a member to 
recover such ticket stock. The member so designated shall 
promptly recover from the Agent all Standard Agent's ticket forms 
and exchange orders, and all airline identification plates, and dis- 
pose thereof as directed by the Secretary-AFAC." : 


Section XIV.D. of Resolution 80.10 is amended to read: 


"D. Upon termination of the ATC Sales Agency Agreement 
with an Agent, the Secretary-AFAC shall withdraw all ticket and 
exchange order forms from the Agent and each member shall with- 
draw ticket-forms -and exchange orders promptly repossess the 


JA 12 


the airline identification plate from each agency location supplied 


to such Agent and revoke any authorization previously given such 


Agent to draw its own exchange orders on such member, and shall 
withhold such forms identification plates and authorization from 
such Agent unless such Agent is restored to the Agency List, ex- 
cept as such supply or authorization is specifically required or 
authorized in other Sections of this Resolution: Provided, That, 
if the member has such Agent under IATA appointment, the mem- 
ber shall notify the Agent in writing that ticket forms and exchange 
orders held under such IATA appointment shall not be used for the 
sale of domestic air transportation." 
Resolution 80.10 is amended by inserting the following new Section 
XV, and renumbering the remaining Sections accordingly. 

"Section XV. Carrier Ticket Stock Under Special 

Supplemental Agreement 


A. No member shall provide an Agent with supplies of the 
member's ticket forms or exchange orders except in conformity 
with this Section. 

B. Any member may, if it so elects, enter into a Special Sup- 
plemental Sales Agency Agreement, in the form prescribed by 
Resolution 80.16, with any Agent it has under appointment, and 
thereafter provide such Agent with supplies of its ticket forms or 
exchange orders for issuance solely for transportation to or from 
points outside the area of the Continental United States 


(9] 
and Canada, as provided in said Special Supplemental Sales Agency 
Agreement. Immediately upon entering into, or cancelling, such 
Special Supplemental Sales Agency Agreement, the member shall 
notify the Executive Secretary, wno in turn shall notify all mem- 
bers, and make appropriate entry on the ATC Agency List. 
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C. During the period of effectiveness of any such Special 
Supplemental Sales Agency Agreement: 

(1) the member shall report to the Executive Secretary 
defaults and receipt of dishonored checks thereunder, as provided 
in Section VII.A. of this Resolution, 

(2) if the Sales Report and/or remittance due from any 
Agent pursuant to such Special Supplemental Sales Agency Agree- 
ment is not received within six days after the date on which such 
Agent is required to remit pursuant to said Agreement, such mem- 
ber shall immediately send to such Agent by certified or registered 
mail, return receipt requested, with a copy to the Executive Secre- 
tary, a letter in the form prescribed from time to time by the 
Agency Committee, and the Executive Secretary shall treat such 
notice of delinquency as though received from a designated area 
bank, for purposes of Section VII.C. of this Resolution, 

(3) at any time or during any period when the member is 
required by the provisions of this Resolution to withdraw its air- 
line identification plate from such Agent, it shall also withdraw its 
ticket forms and exchange orders issued pursuant to ealg Special 
Supplemental Sales Agency Agreement. 

(4) No member shall authorize an Agent to remit at inter- 
vals less frequent than the 1st and 16th days of each calendar 
month, except that an Agent which operates at least 10 authorized 
agency locations may be authorized to remit at intervals not less 
frequent than once a calendar month. 


D. Nothing in this Resolution shall be deemed to preclude a 


member from providing, or continuing to provide, supplies of its 
ticket forms or exchange orders, for issuance solely for transpor- 
tation to or from points outside the area of the Continental United 
States and Canada, to Agents the member has under IATA appoint- 
ment. 


JA 14 


E. If an Agent is temporarily unable to issue Standard Agent's 
tickets due to loss or break down of the Agent's validating equip- 
ment, or exhaustion of the Agent's supply of the standard ticket 
forms, any member may, for the period of the emergency, supply 
the Agent with envelope-type exchange orders, or authorize the use 
for domestic air passenger transportation of ticket forms or ex- 
change orders supplied under IATA appointment. The member 
shall instruct the Agent to report and remit directly to the member 
for sales made under such emergency arrangements, and, if the 


emergency spans a normal 
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reporting period, to submit a "'no sales" report to the designated 
area bank. The member shall notify the Executive Secretary of 
such emergency arrangements, and the Executive Secretary shall 
take immediate measures to correct the situation." 

The sixth subparagraph of Paragraph 2 of Resolution 80.15 is 
amended to read: 

"In selling-air passenger- transportation whieh eriginates -on 
the lines of-the- Carrier; the-Agent shat issue tiekets or-exehange 
orders -supplied-by the Carrier; if the Agent-dees rot have any 
tickets -or exchange orders suppled-by the-Carrier,- H-mey issue 
tickets -or exchange-orders -suppled-by any other air-carrier- whieh 
is a-party tothe Air-Praffie-Conference Agency Resehtion and 
whieh -partieipates- it the -aiz- passenger-transportation; ifthe Agent 
does -not- have-any tickets or -exchange orders supped by-any such 
air carrier; the-Agent mayissue- tickets or exchange erders-sup- 
plied- by-any other -air-earrier which is a party te-the-Air-Fraffie 
Conferenee-Ageney-Resehition." 

"In selling air passenger transportation hereunder, the Agent 
shall use, in the following order of preference, the airline identifi- 
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cation plate of air carriers which are parties to the Air Traffic 


Conference Agency Resolution: 

a. The Carrier through which the reservation is made, pro- 
vided such Carrier participates in the routing, or i 

b. The Carrier performing the first sector of the transpor- 
tation, or 

c. If the Agent does not have either plate specified above, the 


plate of any Carrier which is scheduled to participate in the trans- 
portation, or 


d. If the Agent does not have any of the plates specified above, 
the Agent may use the plate of any other Carrier." 


Paragraph 4 of Resolution 80.15 is amended to read: ' 


"4, ISSUANCE OF TICKETS AND EXCHANGE ORDERS: 


The- Carrier-may, at is- eption, provide the Agent with sup- 
pHes- of its ticket forms-or-exchange orders fer issuaneeto the 
Agent's elients- te cover- transportation purchased, -oF,- if written 
authorization is-civen to the-Agent by the Carrier; the Agent-may- 
draw its-ewn exehange-orders on the Carrier: 

In selling air passenger transportation on the lines of the 
Carrier, the Agent shall issue only Standard Agent's tickets or 
exchange orders supplied pursuant to this Agreement, except to 
the extent the Carrier (1) authorizes the Agent, in writing, to draw 
its own exchange orders on the Carrier, (2) 


[11] 


supplies the Agent with, and instructs the Agent to use, envelope- 
type exchange orders, or (3) the Carrier provides the Agent with 
supplies of its ticket forms or exchange orders and enters into a 
Special Supplemental Sales Agency Agreement covering the issu- 
ance and use thereof, or (4) the Carrier provides the Agent with 
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supplies of its ticket forms or exchange orders for issuance pur- 
suant to the IATA Passenger Sales Agency Agreement. The Agent 
shall deliver to its clients the proper forms of tickets or exchange 
orders as authorized from time to time by the Carrier; and rout- 
ing information, et cetera, shown on any such documents shall be 
in accordance with he applicable rules, regulations and instruc- 
tions furnished to the Agent by the Carrier. 

Standard Agent's ticket forms or exchange orders for issuance 
to the Agent's clients to cover transportation purchased will be 
supplied to the Agent by the Executive Secretary of the Airline 
Finance and Accounting Conference (hereinafter called 'Secretary- 
AFAC’) as agent for the Carrier. 

All ticket forms and exchange orders supplied by or on behalf 
of the Carrier to the Agent shat remain the property-of the Gar 
¥ier,-and shall be held in trust by the Agent until issued to the 
Agent's clients to cover transportation purchased, or until other- 
wise Satisfactorily accounted for to the Carrier, or to the Secre- 
tary-AFAC. 

The Agent will procure, at no expense to the Carrier, one or 
more validator machine(s), or ticket writer(s), of a type approved 
by the Secretary-AFAC, for use at each place of business covered 
by this Agreement in the issuance of Standard Agent's tickets or 
exchange orders pursuant to instructions issued from time to time 
by the Carrier or the Secretary-AFAC. 

The Carrier may, at its option, provide the Agent with one or 


more airline identification plate(s) for use in the issuance of tick- 


ets in said validator machine or ticket writer. Such airline iden- 
tification plate shall remain the property of the Carrier, and shall 
be returned to it upon demand or upon the termination of this 
Agreement as between the Agent and the Carrier. 

Ticket forms and exchange orders supplied by or on behalf of 
the Carrier for issuance at a specified place of business covered 
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by this Agreement shall not be issued at or through any other 
place of business, nor shall an airline identification plate supplied 
for use at a specified place of business be used at anyother place 
of business." 


Paragraph 5 of Resolution 80.15 is amended to read: 


"5. COLLECTIONS AND REMITTANCES: 


The agent shall report and remit three times each month 
for all transportation or ancillary services sold hereunder (and 


for which the Agent has issued 

[12] 
Standard Agent's tickets or exchange orders, or drawn exchange 
orders on the Carrier). The first such report shall include all 
such sales during the first ten days of the month, the second shall 
include all such sales during the second ten days of the month, and 
the third shall include all such sales during the remaining days of 
the month. The report shall be on a form supplied by the Secre- 


tary AFAC. 
The Agent shall cause each such report, together with auditor's 


coupons supporting documents and remittance, to be delivered to 


a bank designated by the Air Traffic Conference os America, not 
later than the close of banking hours on the third working day (i.e., 
excluding Saturdays, Sundays and federal and state legal holidays) 
following the last day of the period covered by the report: Pro- 
vided, That the Agent shall be deemed to have complied with this 
requirement if the envelope containing the sales report, remit- 


tance and supporting documents is postmarked (by post office 
mark, not postage meter) not later than midnight of the second 
such working day. 


If no transportation has been sold hereunder during any such 
period, the Agent shall, in lieu of a sales report, transmit a no 
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sales report, on a form to be supplied by the Secretary-AFAC, to 
the designated bank. 

The sales report shall account, in such manner as may be pre- 
scribed from time to time by the Carrier or by the Secretary- 
AFAC, for all sums due the Carrier hereunder, and for all trans- 


portation receipts and other required documents accepted by the 
Agent in payment for air transportation sold hereunder (and for 
which the Agent has issued Standard Agent's tickets or exchange 


orders, or has drawn exchange orders on the Carrier) pursuant 
to the Universal Air Travel Plan. 

The Agent shall retain his duplicate copy of each sales report 
and his copies of supporting documents, for at least two years. 

Remittances of moneys shall be made in official currency of 
the country in which the Agent is located, or its equivalent, unless 
otherwise instructed in writing by the Executive Secretary. If re- 
mittance is made by the Agent's check, the check shall be made 
payable in accordance with the instructions given from time to 
time by the Executive Secretary. 


All moneys, less applicable commissions to which the Agent 


is entitled hereunder, collected by the Agent for air passenger 
transportation or ancillary services sold hereunder (and for which 
the Agent has issued Standard Agent's tickets or exchange orders 


or has drawn exchange orders on the Carrier) and all transporta- 


tion receipts and other required documents accepted by the Agent 
in payment for air passenger transportation or ancillary services 
sold hereunder (and for which the Agent has issued Standard 

Agent's tickets or exchange orders or has drawn exchange orders 


on the Carrier) pursuant to the Universal Air Travel Plan, shall 
be the property of the Carrier, and shall be held in trust 
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by the Agent until satisfactorily accounted for to the Carrier. The 
Agent shall, if so requested in writing by the Carrier, procure or 
maintain, or cause to be procured and maintained, for the benefit 
of the Carrier and without expense to the Carrier or the Air 
Traffic Conference of America, a bond or bonds providing such 

coverage, and in such amounts, as shall be satisfactory to the 
Carrier. 

The books and records of the Agent relating to the sale of 
transportation offered by the Carrier shall be open to inspection 
by the Carrier and/or an auditor or other duly authorized repre- 
sentative of the Air Traffic Conference of America." | 


The following provision of former Paragraph 5 of Resolution 80. 15, 
for effectiveness January 1, 1963, is hereby redesignated Para- 
graph 5.A., to read: 


"5.A. MAINTENANCE OF BOND (NOT APPLICABLE IN CANADA): 
The Agent shall, without expense to the Carrier or the Air 
Traffic Conference of America, procure and maintain, or cause to 


be procured and maintained, for the joint and several benefit of the 
members of the Air Traffic Conference of America, a bond or 
bonds, conditioned upon the Agent's compliance with the provisions 
of this Agreement with respect to remittances to the Carrier, ina 
form prescribed from time to time by the Agency Committee of 
said Conference in the minimum amount of $10,000, such amount 
to be increased whenever necessary to cover the average of the 
three highest months (of the last 12) gross sales of air transporta- 
tion for the accounts of members of the Air Traffic Conference: 
Provided, That, (a) the Agent shall not be required to; maintain 
said bond in an amount in excess of $50,000; (b) the Agent shall be 
relieved of the requirement to provide coverage in excess of the 
$10,000 minimum if: 
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(1) the Agent is determined by the Executive Secretary to be a 
‘Bank Travel Department’ within the meaning of the Air Traf- 
fic Conference Agency Resolution, or 

(2) the Agent submits to the Executive Secretary annually a cur- 
rent balance sheet, certified by a certified public accountant 
to present fairly the financial position of the Agent, which es- 
tablishes that total assets available for satisfaction of debts 
exceed liabilities by at least $75,000, and the credit rating of 
the Agent, if published by Dun and Bradstreet or other recog- 
nized credit-rating agency, is shown as 'good' or higher; 

and (c) after the Agent has been on the Air Traffic Conference 

Agency List for one year, adjustment of the amount of the bond to 

provide coverage in excess of the $10,000 minimum need not be 

made more often than semi-annually." 
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The third subparagraph of Paragraph 8 of Resolution 80.15 is 
amended to read: 


In cases of cancellation by the Agent's client of any portion 
of the transportation sold by the Agent and for which the Agent has 
issued a ticket or exchange order supplied by or on behalf of the 


Al 


Carrier... 
Paragraph 10 of Resolution 80.15 is amended to read: 
"10. REFUNDS: 


The Agent may refund any fare or charge applicable to air 
transportation sold by the Agent hereunder and for which the Agent 
has issued a ticket or exchange order supplied by or on behalf of 
the Carrier. The Agent shall make refund only to the person au- 
thorized to receive the refund and in accordance with the tariffs, 
rules, regulations and instructions issued by the Carrier, and shall 
not assess or withhold from the refund payee any amount as a serv- 


JA 21 


5 


ice charge or otherwise. The Agent hereby agrees to indemnify 
and hold the Carrier harmless from and against any claim arising 
from the failure of the Agent to refund promptly to the authorized 
refund payee the proper amount of fare or other charge. If the 
amount refundable was collected by the Agent and remitted to the 
Carrier prior to making the refund, the Carrier shall reimburse 
the Agent the amount of such refund upon receipt of the Agent's 
written statement that the refund has been paid." 


Paragraph 15 of Resolution 80.15 is amended to read: 


"15. DEFAULT: 


If at any time the Agent is in default to the Carrier or to any 
other party to the Air Traffic Conference Agency Resolution, the 
Carrier, at its option, may either terminate this Agreement, as 
between it and the Agent, by notice in writing to the Agent, such 
notice to take effect immediately upon its receipt, or'may, for such 
periods as it deems advisable, withdraw all-ticket-forms and ex- 
ehange orders supplied by-H-te its airline identification plate from 
the Agent and revoke any authorization previously given to the 
Agent to draw its own exchange orders on the Carrier, and the 
Secretary-AFAC may, for such periods as he deems advisable, 
withdraw all Standard Agent's ticket forms and exchange orders 


Supplied to the Agent." 
[15] 


Paragraph 18 of Resolution 80.15 is amended to read: 
"18. LIABILITY: 


The Carrier hereby agrees to indemnify and hold harmless the 
Agent, its officers, agents and employees from all responsibility 


and liability for any damage, expense, or loss to any person or 
thing caused by or arising from any negligent act or omission of 
the Carrier, its representatives, agents, employees, or servants, 
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and related directly or indirectly to any transportation sold by the 
Agent hereunder and performed or to be performed by the Carrier. 
The Agent likewise agrees to indemnify and hold harmless the 
Carrier, its officers, agents and employees from all responsibility 
and liability for any damage, expense, or loss to any person or 
thing caused by or arising from any negligent act, omission, or 
misrepresentation of the Agent, is representatives, agents, em- 
ployees, or servants. The Agent further agrees to indemnify and 
hold harmless the Carrier, its officer, agents and employees, from 
any and all damage, expense, or loss on account of the loss, mis- 
application, theft, or forgery of tickets, exchange orders, or other 
supplies furnished by or on behalf of the Carrier to the Agent, or 
the proceeds thereof, whether or not such proceeds have been de- 
posited in a bank, and whether or not such loss is occasioned by 
the insolvency of either a purchaser of such forms or documents 
or of a bank in which the Ageny may have deposited such proceeds, 
and notwithstanding the fact that, under the terms of this Agree- 
ment, such proceeds are the property of the Carrier and held in 
trust by the Agent." 


Paragraph 24 of Resolution 80.15 is amended to read: 


"24, TERMINATION: 


This Agreement may be terminated as between the Agent 
and the Carrier, at any time by notice in writing from either 
to the other, such notice to take effect immediately upon its 
receipt, subject to the fulfillment by each of all obligations ac- 
crued prior to the receipt of such notice. This Agreement may be 
terminated as between the Agent and all parties to the Air Traffic 
Conference Agency Resolution, at any time by notice in writing 
from the Agent to the Executive Secretary of the Air Traffic Con- 
ference of America, or from the Executive Secretary of the said 
Conference (or his authorized representative) to the Agent, such 
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notice to take effect immediately upon its receipt, subject to the 
fulfillment, by the Agent, and by each party to the said Resolution 
which has delivered a Certificate of Appointment to the Agent, of 
all obligations accured prior to the receipt of such notice. Upon 
termination of this Agreement as between the Agent and the Car- 
rier, atl-unused-tieket forms and exchange-orders of-the Carrier 
the airline identification plate shall immediately be returned to the 
Carrier, together with all moneys due and payable to the Carrier 
hereunder, and a complete and satisfactory accounting rendered. 
Upon termination of this Agreement as between the Agent and 
parties to the Air Traffic 
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Conference Agency Resolution, all unused Standard Agent's ticket 


forms and exchange orders shall immediately be returned to the 
Secretary-AFAC, and all airline identification plates shall imme- 
diately be returned to the Carrier, together with all moneys due 


and payable to the Carrier hereunder, anda complete and satis- 


factory accounting rendered." 


Paragraph 27.d. of Resolution 80.15 is amended to read: 


"d. Status Pending Arbitration: Upon or prior to notifying the 
Executive Secretary that he demands arbitration, the Agent 
shall surrender the airline identification plates to each party 
to the Air Traffic Conference Agency Resolution any-ofits- 
ticket-stock- held by him, and to the Secretary-AFAC all Stand- 
ard Agent's ticket forms and exchange orders supplied to the 
Agent, unless he posts with the Executive Secretary a bond (or 
a Supplement to any pre-existing bond furnished under Para- 
graph 5 hereof), in an amount not less than the Agent's highest 
sales of air transportation commissionable hereunder in any 
one of the 12 preceding calendar months, expressly conditioned 
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upon remittance in full, less applicable commission, during 

the pendency of arbitration, and upon holding harmless each 
Carrier from any liability it might incur to Agent's customers 
by reason of Agent's failure to deliver tickets paid for, or re- 
fund payments made, during the pendency of arbitration. Dur- 
ing the pendency of such arbitration, Agent may continue to 

sell air transportation in accordance with the terms and con- 
ditions of this Agreement. If the Agent posts the bond herein- 
above referred to, the Secretary-AFAC shall continue to supply 
Agent with Standard Agent's ticket forms and exchange orders, 
and each Carrier which had supplied the Agent with ticket 

steek airline identification plates prior to cancellation shall con- 
tinue to supply him with tieket steek such plates, and said remit- 
tance shall be made in accordance with the procedures prescribed 
in Paragraph 5 hereof. 


If the Agent does not post said bond, remittance shall be 
made in full, without deduction of commissions, for such trans- 
portation prior to or upon the issuance of tickets, through the 
use of envelope-type Air Transportation Exchange Orders or 
such other arrangements as may be agreed upon, and, if the 
arbitral tribunal directs reinstatement of Agent, or if the 
Agency Committee of the Conference reinstates such Agent 
prior to issuance of the arbiters’ decision, he shall be entitled 
to, and each Carrier shall promptly remit to him, commis- 
sions at the rates set forth herein for transportation sold by 
him during the pendency of arbitration, but in no other cir- 
cumstances shall Agent be entitled to, or receive, commis- 
sions from any such Carrier for transportation sold during 
the pendency of arbitration." 
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31. Anew Resolution No. 80.16, specifying the form of the Special 
Supplemental Sales Agency Agreement, attached hereto as Attach- 
ment 'A'', is hereby adopted. 


Resolution 80.46 is repealed. 


The Standard Agent's Ticket and Area Settlement Plan, as herein 
established, shall be administered by an Interconference Area 
Settlement Plan Committee composed of eight members, two of 
whom shall be members of each of the following committees: 
Ticketing and Baggage (ATC), Agency (ATC), Data Processing 
(AFAC) and Revenue Accounting- Passenger (AFAC). The terms 
of reference of Interconference Committee shall include: 


A. Supervision of the development, implementation and mainte- 
nance of such procedures and manuals as may be: required for 
the proper control of the operations of the program, including 
the conduct of negotiations and the maintenance of proper 
liaison with specified banks; | 


Selection of suitable types of validators, ticket writers, rout- 
ing plates, etc; 


Formulation of policies and specifications for purchase, con- 


trol and distribution of: 


1. Validators, 4. Ticket stock, 
2. Ticket writers, 5. Other traffic documents, 
3. Routing plates, 6. Operating space and equipment; 


Authority to revise operating procedures and practices for 
temporary periods in the event such revision becomes neces- 
sary to assure continuity of operations, it being understood 
that such actions will be referred at the earliest possible 
moment to airline participants in the program for ratifica- 
tion or rejection. 


The Interconference Committee shall function as a standing 
Committee of the Air Traffic Conference, except that the Data Pro- 
cessing and Revenue Accounting- Passenger representatives shall 
be designated by the Airline Finance and Accounting Conference. 


At such time as the IATA airlines may elect to participate in 
the program, representation on the committee shall be revised to 
assure equitable representation by both Associations, provided that, 
in the meantime, IATA shall be invited to designate three repre- 
sentatives to attend the Committee's meetings in a liaison capacity. 
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Resolution 80.50 is amended to read: 

Each- Me mber-shatl- -effeetive uporn-exhaustion-of its- present 
supply of-Ageney-Sales- Report-Fornrs,- require AFC-Agents to-use 
an-Ageney Sales- Report -Form -conforming-te either ofthe eepies 
attached hereto as-Exhibits-A-and-B. 


"The Interconference Area Settlement Plan Committee shall, 
from time to time, prescribe a standard form of Agency Sales Re 
port, which shall be published in the Trade Practice Manual, and 
shall be purchased and distributed to all Agents by the Executive 


Secretary of the Airline Finance and Accounting Conference. 


The Interconference Area Settlement Plan Committee shall 
also prescribe, from time to time, a standard form or forms of 
Agency Sales Report, which members shall require Agents to use 
in connection with the Special Supplemental Sales Agency Agree- 
ment. Such standard form shall be published in the Trade Practice 
Manual. The printing and distribution of such forms shall be the 
responsibility of the member or members entering into Special 
Supplemental Sales Agency Agreements with Agents." 


Resolution 80.60 is repealed. 
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NOTE: Letters to delinquent Agents are covered in amended 
Section VII.C. of Resolution 80.10, Item 14 above. 


The following new Resolution is hereby adopted: 


SHARING OF AGENCY FUNDS FOLLOWING SHORTAGE UNDER 
AREA SETTLEMENT PLAN 


“RESOLVED, That, if any Agent participating in the Standard 
Ticket and Area Settlement Plan for Sales Agents fails to remit, or 


to remit in full, to the designated area bank as required by the plan, 
and does not make up Such shortage, such funds as he remits to the 
bank or are otherwise recovered by an airline participating in the 
plan shall be prorated among all participating airlines in proportion 
to the Agent's sales under the plan for them respectively from the 
date of the last sales report for which he remitted in full to the 
bank." 


The cost of Standard Agent's ticket forms and exchange orders, 
and of Agent's Sales Report forms, shall be prorated among the 
members in proportion to the number of tickets settled under the 
plan for each such member to the total number of tickets so settled. 
The cost of the initial stock of tickets shall be prorated among the 
members in proportion to the number of tickets 
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sold by Agents for each such member during the month of June 
1961 to the total number of tickets sold by Agents during that 


period. 


The Standard Agent's Ticket shall be in the form attached 
hereto as Attachment "B''. Promptly upon adoption of this Resolu- 
tion, the special committee appointed pursuant to item 3.D of the 
minutes of the April 1962 Conference meeting (Conference Bulletin 
No. 332, May 2, 1962) shall proceed to develop detailed specifica - 
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tions for the ticket and reduce them to resolution form for incor- 
poration in the Trade Practice Manual. 


This resolution shall not take effect until the resolution has 
been approved by the Civil Aeronautics Board pursuant to Section 
412 of the Federal Aviation Act. Upon such approval, the Execu- 
tive Secretary shall promptly determine a schedule of dates for 
implementation of the resolution, which schedule may provide for 
implementation in one bank area at a time, with a reasonable im- 
plementation time lag between areas. Implementation in the first 
bank area shall take place not less than 90 days after Board ap- 
proval, unless otherwise directed by the Conference, and shall 
proceed as rapidly as feasible. 


Adopted: Mail Vote Consummated September 4, 1962 
Effective: See Paragraph 39 above 
Filed with CAB by letter dated September 7, 1962 
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STANDARD AGENT'S TICKET AND 
AREA SETTLEMENT PLAN 

As requested at the last Air Traffic Conference meeting held on 
April 17-18, 1962, the ATA Subcommittees-Sales Agents met for the 
purpose of refining and finalizing the Standard Ticket and Area Settle- 
ment Plan proposal which was attached to the Conference agenda as 
Exhibit "C". The Subcommittees have given consideration to the rec- 
ommendations of ASTA, among others, and where practical have in- 
corporated these recommendations in the Plan. 

Following is a summary of the Standard Ticket and Area Settle- 
ment Plan, hereinafter referred to as the Plan, as proposed by the Sub- 
committees. Particular care was taken in developing the Plan and re- 
lated procedures to minimize costs and to present a new concept which 
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would be the most acceptable to the carriers and travel agents in gen- 
eral. 


From the outset, agents have enthusiastically endorsed the idea of 


a standard ticket with single reporting. Objections were registered, 
however, by individuals and ASTA against the original plan of weekly 
reporting. From the carriers’ view, the reporting procedure was of 
paramount importance since, unless moneys accruing from the sale of 
air transportation became more readily av ailable to the carriers, the 
cost to the designated area banks of approximately 3¢ per item could 
not be justified. 

Based upon the present semi-monthly reporting requirement, the 
original plan of weekly reporting, and ASTA's request for monthly re- 
porting or at least maintenance of the status quo, certain airlines con- 
ducted extensive cash flow surveys in order to determine the results 
of these various reporting schedules. It was determined that a com- 
promise plan of reporting for periods ending on the 10th, 20th and last 
days of each month would provide a good cash flow, would result in an 
improvement over the present schedule, and would not unduly penalize 
the airlines in giving up weekly reporting. It was also felt that the 
travel agents would find the compromise satisfactory. The same com- 
promise was established with respect to the time in which: the reports 
are due. While the original plan envisioned the report being mailed 
within 24 hours of the close of the report period, the final plan now 
calls for the report being mailed within two working days, or, if de- 
livered other than by mail, within three working days, as against the 
present six calendar days. Here again, the airline cash flow surveys 
included various grace periods. The final agreed upon period does not 
penalize the airlines, and it offers the agents what should certainly be 
an acceptable compromise. 

Attached hereto as Exhibit I are cash flow charts on which the 
Subcommittees based the decision. Also attached as Exhibit II is an 
excerpt from a letter written by the Continental Illinois National Bank 
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and Trust Company of Chicago, a potential designated area bank in the 
Chicago area, which explains its charge per item for processing 
agents’ sales reports and also its position with respect to being desig- 
nated an area bank. 
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It is noteworthy to mention here that the resolution provides for 
the establishment of a standing committee, hereinafter called the Inter- 
conference Area Settlement Plan Committee, which will administer the 
Standard Ticket and Area Settlement Plan. The resolution further pro- 
vides for the composition of the Committee and its terms of reference. 

By way of explanation, it should be noted that the original purpose 
of creating a joint subcommittee of ATC and AFAC was to develop an 
industry procedure for an agent's ticket and ticket writer program with 
a related industry remittance and settlement plan. It was determined 
by the joint subcommittee that the over-all project, from necessity, 
needed to be divided into two phases. The first, or short range phase, 


encompasses the program herein described, while the second and long 


range phase will deal solely with the placement of ticket writer ma--: 
chines and routing plates in agencies on an industry basis. Therefore, 
while the terms of reference in the first resolution include areas con- 
nected with phase two, it has been the joint subcommittee's unanimous 
opinion that much additional study and analysis will be required before 
it can present any industry proposal for phase two. 

A. OBJECTIVES 


There are many desired and beneficial objectives of the Plan, such 


In behalf of agents: 


1. To alleviate the agent’s work load by reducing to one universal 
type the number of ticket forms to be stocked and issued; 

2. To centralize the source from which an agent must requisition 
ticket stock; 
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3. To simplify paper work by reducing to one the number of sales 
reports the agent must prepare each reporting period; 

4. To centralize the location to which an agent must send its sales 
reports and make remittances; : 

5. To enable an agent to employ the most modern ticket issuing 
devices which save time, reduce costs and present its customer 
with an attractive and legible ticket. 

6. To supply the agent with a versatile ticket form which can be 
issued by machine or by hand as the tariff and itinerary complica- 
tion dictates. 


[29] 
In behalf of airlines: 


(The benefits accruing to agents as enumerated above also directly or 


indirectly accrue to the airlines.) 
1. To improve cash flow; 
2. To assure that the maximum number of tickets issued will be 
uniform, legible, and, to the greatest extent possible, efficiently 
adaptable to scanning, key punching and computer operations. 
3. To provide ticket forms for agent and airline issuance which 
are easy to issue and easy to process at the airport ticket-lift 
positions, and all of which can be issued by a standard ticket writ- 
er (imprinter), or, if hand issued, validated by a simple standard 
validator; 
4. To eliminate competitive pressures by having the agency rules 
relating to delinquency and default administered by an impartial 
organization; 
5. To eliminate considerable administrative detail from district 
sales offices, thereby freeing personnel for productive sales ac- 
tivity; 
6. To eliminate considerable administrative detail from sales 
staff personnel, thereby freeing staff for creative sales and de- 
velopment work; 
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7. To minimize the burden involved in maintaining ticket invent- 
ories; 
8. To gain the cost advantage incident to volume purchases of 
ticket stock. 


B. SCOPE 


While it is desired that the Plan be universal, and that the standard 
ticket for agents be acceptable by each ATC and JATA member airline, 
this Plan, pending endorsement by IATA, shall be mandatory only with 
respect to tickets sold by agents for air transportation wholly within 
the continental United States and Canada, and shall be optional with re- 
spect to on-line tickets for travel to or from points outside that area. 
IATA will have an opportunity to endorse the Plan and/or approve the 
ticket at its 1962 fall Traffic Conference meeting. 


C. DEFINITIONS 
1. The term "airline identification plate'’ means a plate, bearing 
the airline’s name and code number, for use in a machine for the 
validation of tickets. The plate, when delivered to the agent, will 
also bear the agent's name, location and code number. 


[30] 
2. The term "designated area bank'’ means a bank designated to 


receive and process sales reports and remittances from authorized 
agency locations in a designated geographic area, pursuant to the ATC 
Standard Ticket and Area Settlement Plan for Sales Agents: Provided, 
that no bank which has a Bank Travel Department shall be designated, 
or continue to be designated, as an area bank. (See region map indi- 
cating the location of designated area banks shown as Exhibit III.) 

3. The term "Area Settlement Plan'' means the utilization of the 
services of a bank located in a city in each area of the continental 
United States and Canada into which those countries will be divided for 
the purposes of: 
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a. Collecting funds realized by agents from the sale of air 
transportation, and 
b. Distributing such funds to those airlines whose identifica- 


tion plates were used to record the sale of such transportation. 
4, The term "AFAC" means the Airline Finance and Accounting 


Conference. 
D. STANDARD FORMS AND EQUIPMENT 

1. General: The actual selection of the hardware and hardware 
supplies will not be made until the Plan has been adopted and a firm 
effective implementation date has been established. This will provide 
an opportunity to explore the feasibility of renting the equipment 
should rental be less expensive, or should it become advisable to 
await the development of more desirable equipment than is now avail- 
able but is now in the planning stage. Exhibit IV attached Summarizes, 
reasonably and comprehensively, the findings up to the present time 
of a special subcommittee of the Interconference Committee. 

2. Standard Ticket: Each agent will be supplied with stocks of 
standard one, two, and four coupon tickets! which will have space re- 
served for the agent to insert the name of the issuing airline through 
use of the airline identification plate. The tickets will be purchased 
by the AFAC from at least two manufacturers, thus assur ing that 
adequate supplies at competitive prices will always be available, and 
will be distributed to agents by the AFAC. The standard ticket is 
illustrated in Attachment B" to the Resolution to Implement Area 
Settlement Plan. Estimated ticket prices, based upon tentative bids 
from ticket manufacturers, are attached as Exhibit V. 

3. Miscellaneous Charges Order: Each agent will be supplied 
with stocks of standard one coupon miscellaneous charges orders 
under the same procedures as apply to the issuance of standard tick- 
ets. 


‘ For the initial implementation period, the Committee plans to 
avoid purchasing three coupon tickets to determine whether or not a 
three coupon ticket will be required. 
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4. Agency Sales Report Form: This form will be purchased and 
distributed to agents by the AFAC. It shall be in a form prescribed by 
the Interconference Committee and shall be published in the Trade 
Practice Manual. An illustration of the form is contained in Exhibit 
VI attached. 

5. Industry Approved Validator or Ticket Writer: Each agent will 
be required to lease or purchase an industry approved validator or 
ticket writer, which is available in volume quantities in the form and 
at prices shown in Exhibit IV. To minimize cost, the validator or 


ticket writer will be leased or purchased and offered to agents by the 
AFAC, 

6. Airline Identification (Validator) Plate: Each airline will fur- 
nish at no cost to the agent an airline identification (validator) plate to 


each agent it authorizes to issue its tickets and other traffic docu- 
ments. A sample of such airline identification plate is shown at the 
bottom of Attachment ''B"’ to the Resolution to Implement Area Settle- 
ment Plan. A statement of plate specifications is contained in Exhibit 
IV attached. 
E. PROCEDURES AND RESPONSIBILITIES - AIRLINE FINANCE AND 

ACCOUNTING CONFERENCE 

1. Ticket Stock 

The Secretary-AFAC will arrange to have ticket stock delivered 
on request of each agent on the basis of four months' forecast of needs. 
The mechanics of distributing and accounting for agents’ ticket stocks 
will be developed by the Secretary-AFAC in collaboration with the 
printers, with the understanding, however, that the numerical sequence 
of ticket numbers allocated shall be controlled by the Secretary-AFAC, 

The Secretary-AFAC will prorate the cost of the standard tickets 
and other forms required for operation of the plan among the airlines 
which participate in the program in proportion to the number of tick- 
ets settled under the plan for each such airline to the total number of 
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tickets so settled. The cost of the initial stock of tickets will be di- 
vided among the airlines which participate in the plan in proportion to 
the number of tickets sold by agents for each such airline during the 
month of June 1961 to the total number of tickets sold by pales agents 
during that period. 

AFAC will purchase the standard tickets, as required, trom at 
least two printing companies. The orders will be divided between the 
ticket suppliers with the understanding that, if one is unable to supply 
tickets at any given time, a continuous supply of tickets will be avail- 
able from the other(s). Arrangements will be made with the printing 
companies whereby the tickets will be mailed directly to the agents 
by the printer, as authorized by the Secretary-AFAC. At the close of 
business each month the printing company will bill the Secretary- 
AFAC for the tickets supplied to agents during the month. A state - 
ment must show the number of tickets distributed and the contract 
price per thousand, including handling and mailing charges. 

[32] 

2. Miscellaneous Charges Order : 

The supply, control and cost recovery for miscellaneous charges 
orders will be administered by the Secretary-AFAC, under the same 
procedures as apply to the standard ticket. 

3. Agency Sales Report Form 

This form will be purchased and distributed to oan by AFAC, 
and the cost thereof will be assessed to the airlines in the same man- 
ner as the cost of the standard ticket. 

4. Industry Approved Validator 


Each agent will be required to lease or purchase an industry 


approved validator or ticket writer, which will be offered to agents by 
AFAC in order to minimize cost. 

5. All tickets and other forms furnished the agent by AFAC will 
remain the property of AFAC and will be held in trust by the agent. 
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The issuance; control and removal of such forms will be the responsi- 
bility of AFAC. Notices of suspension, default and late remittances 
will be promptly given to the Secretary-AFAC and, under certain spe- 
cific conditions covered by the resolutions, the Secretary will imme- 
diately arrange to withdraw all forms issued by him. 

6. The Secretary-AFAC will receive information from the area 
bank relative to late remittances, improper sales reports, failure to 
pay, and skipped tickets, and will promptly transmit such information 
to the Executive Secretary-ATC for appropriate action. 

7. The AFAC will maintain a Clearing Account and an Operating 
Account at each area bank. The Clearing Account will be credited 
with: 

a. Funds received from agents on the day they are received; 

b. Funds transferred from the Operating Account to make up 

shortages of $25.00 or less in an agent's remittance; 
and will be charged with: 

a. Transfers to the Operating Account of any overages in agents’ 

remittances; 

b. Funds distributed to airlines in payment of sales made by 

agents. 

The Operating Account will be credited with: 

a. Working funds; 


[33] 
b. Overages in agents’ remittances; 
c. Funds received from an agent in reimbursement of an earlier 
shortage of $25.00 or less; 
d. Funds received from the airlines in reimbursement of short- 


ages of $1.00 or less; 

and will be charged with: 
a. Funds transferred to the Clearing Account to make up short- 
ages in agents’ remittances; 
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b. Funds returned to an agent in reimbursement of an earlier 
overage in his remittance. : 
8. The AFAC will adhere to the following procedures in the col- 
lection of short remittances from agents: 
a. If the shortage is less than $1.00, it will be tpeated as an op- 
erating expense and shall be reimburseable as such by the air- 
lines; | 
b. If the shortage is in excess of $1.00 but $25.00 or ieee the 
Secretary-AFAC will proceed to collect it from the agent, but, if 
the agent's Agreement is cancelled, the shortage will be charged 
back to the airlines which participated in the remittance in the 
ratio of the aggregate of the sales listed for each airline in the 
applicable sales report to the total sales reported in that report; 
c. If the shortage is in excess of $25.00, the bank will distribute 
the amount actually received to the airlines listed in the applic- 
able sales report in the same manner as shortages in exess of 
$1.00 but $25.00 or less are charged back to the airlines. 
Note: Dollar figures appearing in Section E.7. and 8. above have been 
inserted for illustrative purposes only. Actual minimum and maxi- 
mum limitations will be established later. : 


F. PROCEDURES AND RESPONSIBILITIES - AIR TRAFFIC 
CONFERENCE 


1. ATC will maintain a current Agency List which shall show for 
each authorized agency location a five-digit code number. Such num- 
ber will be assigned in cooperation with IATA. 

2. ATC will supply to each designated area bank a list of each 
agent in such area bank's territory, including name, address and 
numeric code designator. The bank will be notified of any changes 
with respect to agencies located within its territory. 

[34] 

3. ATC will advise each agent and agency location to, which bank 

it must report and remit, including the full name and address and any 


other mailing particulars which may be requested by the area bank. 
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4. While the selection and retention of agents procedures will not 
change as a result of the Plan, there will be some basic administra- 
tive changes. In the case of a late remittance, the area bank notifies 
the Secretary-AFAC, who promptly notifies the Executive Secretary- 
ATC. On receipt of such notice, the Executive Secretary-ATC shall 
immediately send to such agent by certified or registered mail, return 
receipt requested, a letter, and shall promptly so notify all members. 
A monthly recap of notices of late remittances will be published in the 
same manner as under present procedures. If an agent appears on such 
monthly list four times during a consecutive twelve-month period, ATC 
will promptly advise the Secretary-AFAC who will promptly withdraw 
all tickets and other forms supplied by him to such agent. 

G. PROCEDURES AND RESPONSIBILITIES — SALES AGENTS 
1. Each approved agency location will lease or purchase an ap- 


proval validator/s or ticket writer/s. 


2. Such agent or agency location will order from the Secretary- 
AFAC supplies of standard tickets or other forms based upon a pro- 
jected four months’ period, and such standard tickets or other forms 
shall be held in trust until issued to the agent's clients to cover trans- 
portation purchased, or until otherwise satisfactorily accounted for to 
the carrier or the Secretary-AFAC. 

3. In selling air passenger transportation on the lines of the car- 
rier, the agent shall issue only standard agent's tickets or other forms 
supplied it by AFAC (except as provided under the provisions of the 
Supplemental Sales Agency Agreement — see paragraph a. and related 
comments on page 12 hereof). 

4. In selling air passenger transportation hereunder, the agent will 
use, in the following order of preference, the airline identification plate 
of air carriers which are parties to the Air Traffic Conference Agency 
Resolution: 

a. The carrier through which the reservation is made, provided 

such carrier participates in the routing, or 
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b. The carrier performing the first sector of the transportation, 
or | 

c. If the agent does not have either plate specified above, the 
plate of any carrier which is scheduled to participate in the trans- 
portation, or 

d. If the agent does not have any of the plates specified above, the 
agent may use the plate of any other carrier. | 


[35] 

5. The agent will report and remit three times each'month for all 
transportation and ancillary services sold under the Plan. The first 
report will include all such sales during the first ten days of the month, 
the second will include all such sales during the second ten days of the 
month, and the third will include all such sales during the remaining 
days of the month. 


The agent will cause each such report, together with auditor's 


coupons, supporting documents and remittances, to be delivered to the 
designated area bank not later than the close of banking hours on the 
third working day, excluding Saturdays, Sundays and local legal holidays, 
following the last day of the period covered by the report. (It is pro- 
vided, however, that the agent will be deemed to have complied with this 
requirement if the envelope containing such report is postmarked not 
later than midnight of the second such working day.) 7 

6. The agent will include the commission and net remittance on the 
auditor's coupon for each ticket he issues. The auditor's; coupon will be 
submitted with the sales report. 

7. The agent will use the approved sales report form which will be 
obtained from the Secretary-AFAC. The remittance check accompany- 
ing a sales report will be made payable in accordance with instructions 
given from time to time. 

8. When a sale is made against a Universal Air Travel Plan card, 
the auditor’s coupon and the original and duplicate ot the Transportation 
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Receipt will be mailed to the ticketing airline on the date of sale. The 
triplicate of the Transportation Receipt will accompany the ticket sales 
report, and the ticket form and number will be listed in numerical se- 
quence on the sales report. The code letters "UATP" will be recorded 
in the net remittance column on the ticket sales report. If the trans- 
action is commissionable, the amount of commission will be deducted 
from the remittance. Other credit sales will be handled in a similar 
manner. 

9. If agents are authorized to make refunds, in accordance with 
paragraph 10 of the Sales Agency Agreement, the amounts of the re- 
funds will be recorded on the report and deducted from the remittance. 

10. Agents will record tickets on the sales report in strict numeri- 
cal sequence according to form numbers. Single flight coupon tickets 
will be recorded first, followed by two and four-coupon tickets, other 
traffic documents, refunds, and commissions on credit sales. This may 
be accomplished by using a separate sheet of the sales report form for 
each ticket form number. This would permit the posting of sales each 
day. Refunds and commission on credit sales transactions must be 
listed on the last pages of the sales report. 


11. If an agent maintains an account with a no par bank, he will pay 
the service charge so that the net remittance received by the area bank 
will be the amount due for the reporting period. 


[36] 
H. PROCEDURES AND RESPONSIBILITIES — AREA BANKS 
1. Designated area banks shall be located in the following cities: 
Atlanta, Georgia Miami, Florida 
Chicago, Illinois New York, New York 
Dallas, Texas San Francisco, California 
Los Angeles, California Toronto, Ontario, Canada 
Vancouver, British Columbia, Canada 
They will record the names and addresses of all agents in their 
territories from which reports will be received. 
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2. The designated bank will be advised the exact reporting require- 
ments, and shall adhere to the following procedures in performing its 
duties under the terms of this Plan: 
a. At the close of business on the fourth bank working day follow- 
ing the last day of the period covered by the report, excluding Sat- 
urdays, Sundays, and Federal and state legal holidays. the bank will 
notify the Secretary-AFAC of the name and sales agent code num- 
ber of any agent which failed to report in accordance with pre- 
scribed procedures. ? 

Envelopes for those reports received by the bank after the 
close of business on the day prescribed as set forth above will be 
date-stamped by the bank and forwarded to the Secretary-AFAC 
on the date such reports are received. 

The bank will maintain a record for each agent showing the 
agent's name, address, code number, date the remittance is re- 
ceived by the bank, and remarks such as delinquencies, date noti- 
fications sent to AFAC, etc. The agent's sales reports will be kept 
on file for a period of two years and then destroyed by the bank. 
The Interconference Committee and the bank will jointly agree on 
any Standard forms, to be originated or processed by the bank, that 
may be required to account for administration of the program. Once 
each month the bank will advise the Secretary-AFAC of the num- 
bers of auditor's coupons processed for each airline during the 
preceding month. 


b. Upon receipt of a remittance check, the bank will remove the 
remitting agent's record from an "open" file. The sales report 
will be inspected to verify that the ticket numbers listed thereon 
are in numerical sequence; that the numbers of the auditor's 


coupons are in corresponding numerical order; and that the total 
shown on the sales report is the same as the amount of the re- 
mittance check. Overages and shortages will be processed in ac- 
cordance with Section E., subsections 7. and 8. 
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The auditor's coupons attached to each sales report will be in- 
spected to verify that the validation on each form is dated in the 
current sales period. The bank will notify the agent of any skipped 
numbers on the face of the report or discrepancies in the valida- 
tion dates on the auditor's coupons. A copy of such notice will be 
mailed to the Secretary-AFAC for appropriate action. (A special 
form will be furnished to the bank by the Secretary-AFAC for this 
purpose.) The Secretary-AFAC will develop procedures designed 
to account for skipped ticket numbers, and to assure that tickets 
are properly validated within the reporting periods. Voided tickets 
will have an airline designator indicated on them by the agent, and 
will be'sorted by the bank and forwarded to the appropriate airline 
for inspection and destruction. 

If an agent's sales report is in balance but is improperly pre- 
pared, the bank shall notify the Secretary-AFAC, who will be re- 
sponsible for referring such irregularities to the Executive Secre- 
tary-ATC for corrective action. 

If an auditor's coupon listed in a sales agent's report does not 
accompany the report, but payment for such ticket is incluied in 
the agent's remittance, the bank will prepare a "dummy" ticket 
coupon for such missing auditor's coupon, and distribute the funds 
in accordance with the agent's report. The same procedure will be 
adhered to in the event the agent fails to support an entry for refund 
in his report. 

c. The bank will sort the auditor's coupons by airline code num- 
ber, will distribute the net remittance due each airline from the 
agent, and will determine that the agent's remittance balances with 
the total of the individual transactions reported. 

d. Usable funds generated by the agents and forwarded to area 
banks will be available to the airlines not later than the second 


working day following date of deposit of agents' remittances. Such 


usable funds will be disbursed in accordance with instructions 
given to the bank by individual airlines. 

The original bank credit advice will be forwarded airmail to 
the airline. The duplicate of the credit advice, together with the 
auditor's coupons and supporting documents, will be ‘forwarded 
daily by regular mail to the airline. One copy of the. bank proof 
machine tape will be dated showing the reporting period covered 
by the transactions. 

e. The bank will group agents’ reports in "batches" or "keys" in 
such manner that the following information could be reproduced in 
the event auditor's coupons are lost in the mail between the bank 
and the airline's office or a distribution discrepancy occurs: 

[38] 

(1) Ticket form and number, 

(2) Name and number of the agent who issued the ticket, and 

(3) Airline to which payment was sent. 


Insofar as the airlines are concerned, auditor's coupons need 
not be microfilmed. 


f. Inthe event a sales agent's remittance check is returned to 
the bank, the bank shall notify the Secretary-AFAC immediately. 
If payment of the check cannot be effected by the bank within three 
working days, it will charge the accounts of the airlines which re- 
ceived credit when the check was originally processed, and will so 
advise such airlines. Duplicate advices of the debits and the check 
will be forwarded to the Secretary-AFAC. 

g. When the auditor's coupons are received from the bank, each 
airline may perform its audit or verification of the fares recorded 
on the tickets. In the event an error is discovered and it is neces- 
sary for an airline to correspond directly with the agent to make 
additional collection or refund, as the case may be, such adjust- 
ment will be processed through the bank on a standard form 
designed for the purpose. Recovery of unearned commission will 
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be claimed from the agent through the bank on the same form. 

h. The accounting documents received from the agent in support 

of sales reports will be forwarded by the bank to the respective ac- 

counting departments of the participating airlines, or to such other 

offices as those airlines may direct, along with bank proof machine 

tapes and deposit advices. 

3. The bank will arrange with each airline precisely how the per 
item service charge will be paid. 
I. RELATED COMMENTS 

1. The Committee has recognized, and taken steps to compensate 
for, any inequities that could arise as to ATC-only agents and ATC- 
only carriers, until such time as IATA recognizes the Standard Agent's 
Ticket for international interline transportation, or participates in the 
plan. For such reason, the Plan includes a Special Supplemental Sales 
Agency Agreement which may be executed between the carrier and the 
agent. Under the terms of the Special Agreement, the carrier is per- 
mitted to supply the agent with its tickets and other forms for the sales 
of air transportation and ancillary services not wholly within the con- 
tinental United States and Canada. In brief, the execution of the Sup- 
plemental Sales Agency Agreement by a carrier with an agent main- 
tains a status quo with respect to the agent's obligations and responsi- 
bilities to a carrier for the sale of air transportation and ancillary 
services which will be included under the scope of the Plan. A copy of 
the Supplemental Agreement is presented as Attachment "A" to the 
Resolution to Implement Area Settlement Plan. 


[39] 
2. The administrative costs of monitoring this program cannot be 


accurately ascertained prior to obtaining actual experience. Based on 
information known to date, the Committee believes that those costs will 


be less than the costs being borne by all carriers in carrying out their 


control responsibilities on an individual carrier basis. 
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Under the Plan the monitoring function will be delegated to the 
AFAC, and will include: 
a. Purchase and distribution of validators, ticket stock, miscel- 
laneous charges orders, sales report forms, and other traffic forms; 
b. Maintenance of ticket stock, including MCO's and other traffic 
documents; 
c. Proration of costs to airlines; 
d. Investigation and settlement of: 
(1) NFS checks, 
(2) Out-of-period validations, 
(3) No report, or late reporting practices, 
(4) Improperly prepared reports, 
(5) Skipped tickets, 
(6) Reconciling bank accounts; 
e. Refinement and administration of the procedures for the area 
bank operation. 
A Work Flow Chart has been included as Exhibit VII. 
3. Cognizance has been taken for the desirability of an educational 
campaign to present the Plan to travel agents, and particularly to im- 


press upon the agents the importance of filing all sales/no sales re- 


ports properly and promptly. 

4. This Plan will not take effect until the applicable resolutions 
have been approved by the Civil Aeronautics Board pursuant to Section 
412 of the Federal Aviation Act. 

5. It is recognized that it will be desirable to implement the Plan 
in one area ata time. Accordingly, it is expected that, following ap- 
proval by the Board, the Plan will be implemented first in the Chicago 
area, probably limited initially to the State of Illinois. 

One reason for implementation of the Plan on an area-by-area 
basis is to facilitate any modification of the details of the procedures 
that may appear desirable in the light of experience. In the Committee's 
view, it is unlikely that any such modification would entail basic amend- 
ment of the draft ATC 
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Resolution, and, most particularly, the Sales Agency Agreement 
contemplated by the draft Resolution. It is recognized that such 
modifications as may be found desirable will most likely be in the 
areas of "internal"’ bank-airline procedures, forms, etc. It is be- 
lieved that the draft Resolution is sufficiently comprehensive, and 
incorporates sufficient flexibility, as to allow for modification of the 
details of the "internal" matters without entailing repeated revisions 


of the Sales Agency Agreement. 

Such implementation will take place not less than 90 days follow- 
ing Board approval, unless otherwise directed by the Conference, 
and shall proceed as rapidly as feasible. 
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Airline No. 1 


Comparative Cush Flow Chart 
Under Present and Various Proposed Reporting Requirements for Agents 


Assumptions: 
1. All agents take full advantage of any grace period. 
2. Compensating balances are not a factor. 
3. In bank plans, assume 2 work-day gap between receipt of money by 
bank and transfer to individual airlines. 


WORKING SPECIMEN - Cash availability to Airline of Travel Agents' 
April 1962 receipts 
No. Agt. Mails Check In Day Airline Days Money 
Keceipts of Days Check Bank Gets Money | Available Days 


KANK PLAN I - Report 10th - 20th - last day - 2w ane days grace to mail check 
“4/1 -4/10 10 4/12 4/13 

4/11-4/20 10 (w) 4/24 4/25 

+4 /21-4/30 10 5/2 5/3 (w) 


we 
co co oO 
Lome) 


lo) 


ron) 
-) 
oO 


ANK PLAN II - Mail check Thursday of each week to cover previous week's business 
4/1 -4/7 7 4/13 4/17 29 203 
4/8 -4/14 ch 4/20 22 

*4/15-4/21 4/27 ) 5/1 15 

4/22-4/28 3/4 5 / 8 

4/29-4/30 5/11 5/13 1 


BANK PLAN II - Mail check Thursday of each week covering 
4/1 -4/3 (w) 4/10 
4/4 -4/10 ! (w) 4/17 
4/11-4/17 2 (w) 4/24 
4 /18-4/24 ou (w) 5/1 
4/25-4/30 5 (w) 5/8 


-RESENT PROCEDURE - PLAN IV 
eport ist & 16th - check to be in carrier's hand on 6th calendar day 


‘4/1 -4/15 15 4/21 
4/16-4/30 15 5/6 


foney period ends - 5-15 


v) Intervening Weekend 
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Airline No. 2 
Comparative Cash Flow Chart 
Under Present and Proposed Reporting Requirements for Agents 


Actual Propused Additional Funds Accumulated Balances 
Receipts Plan On Deposit Actual Proposed 


$ 388,297 $ 388,297 
388, 297 
388, 297 
388, 297 388, 297° 
388, 297 388, 297 
106, 039 282,258 106, 039 388, 297 
180, 541 101, 717 286, 580 
145, 012 ( 43, 295) 431, 592 
148, 760 (192, 055) 580, 352 
3, 813 (195. 868) 584,165 
192, 429 584,165 
192, 429 584,165 
192, 429 584, 165 776,594 
192, 429 584, 165 776, 594. 
192, 429 584,165 776,594 
192, 429 584, 165 776,594 
192, 429 584,165 . 776, 594° 
192, 429 584, 165 776, 594 
192, 429 584,165 776,594 
17, 846 174, 583 602, 011 776, 594 
44,158 130, 425 646, 169 776, 594 
77, 702 441,019 723, 871 1, 164, 890 
176, 649 264, 370 900, 520 1, 164, 890. 
151, 710 112, 660 1, 052, 230 1, 164, 890 
112, 660 1, 052, 230 1, 164, 890 
112, 660 1, 052, 230 1, 164, 890 
94,154 18, 506 1, 146, 384 1, 164, 890 
11, 009 7,497 1,157, 393 1, 164, 890 
437 7,060 1,157, 830 1, 164, 890 ~ 
174 6, 886 1, 158, 004 1, 164, 890 
6, 886 1,164, 890 1, 164, 890 , 


$1, 164, 890 $1, 164, 890 


Accumulated balances $19, 059, 975 $24, 074, 404 


Average balances 614, 838 776,594 " 
Average actual balance 614, 838 . 


Average daily increase- 
Proposed plan over actual receipts $ 161, 756 
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Airline No. 3 
Comparative Cash Flow Chart! 


Under Present and Proposed Reporting Requirements for A ents 
ee anne’ EF roposed he gents 


Actual Proposed Additional Funds ‘Accumulated Balances 
Receipts Plan On Deposit :Actual Proposed 


253 $ 3, 468, 851 $ 3, 468, 598 
65, 198 3, 403, 400 
540, 237 2, 863,163 
12, 887 2, 850, 276 
2, 850,276 
814, 560 2,035, 716 
1, 038, 389 997, 327 
1,177, 795 180, 468) 
813, 791 994, 259) 
168, 618 1, 162, 877) 
3, 468, 851 2, 305, 974 
2, 305, 974 
149, 776 2,156,198 
353 2,155, 845 
9,478 2,146, 367 
384 2, 145, 983 
5, 511 2,140, 472 
17 2.140, 455 
2,140, 455 
147, 840 1, 992,615 
513, 758 1, 478, 857 
930, 891 3, 468, 851 4, 016, 817 
1, 082,125 2, 934. 692 
1, 522, 246 1, 412, 446 
15,599 1, 396, 847 
1, 396, 847 
993, 592 403, 255 
1, 766 401, 489 
353, 517 47, 972 
46, 641 1, 331 

1, 331 - 


w 


» 468, 851 
, 468, 851 
, 468, 851 
468, 851 
468, 851 
468, 851 
468, 851 
468, 851 
468, 851 
468, 851 
937, 702 
937, 702 
937, 702 
937, 702 
937, 702 
937, 702 
937, 
937, 
937, 
937, 
937, 7 
406. 
406, 
406, 
, 406, 
406, 
406, 
, 406, 
, 406, 
. 406, 
, 406, 


Ww 


WW Ww Ww 
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G Ww 
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$10, 406,553 $10, 406, 553 
Accumulated balances : 215, 068, 
Average balances 
Average actual balance 


Average daily increase- 
Proposed Plan over actual receipts 
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[46] EXHIBIT II 
STATEMENT ON AREA BANK COSTS 


Excerpt from letter from Continental Illinois National Bank and Trust 
Company of Chicago 


We also believe that, since the various airlines will find it neces- 
sary to match flight tickets with the auditor's coupons, a number of 
control procedures, which might be considered non-banking functions, 
shall eventually be found to be unnecessary. It is also recognized that 
many of the steps performed in connection with each flight coupon are 
closely related to the procedures we normally perform in the handling 
of a deposited check. Therefore, in the interest of providing the great- 
est amount of cooperation to the industry, we are happy to participate 
in this experimental operation and will be pleased to use as a price per 
coupon the same price that we would use for a deposited item, namely, 
2-1/2 cents. 

Under our present analysis formula we would be able to handle 72 
coupons for each $1,000 average collected balance per month. In ad- 
dition to the foregoing unit price, we should like to make arrangements 
with the respective airlines whereby we would be compensated for the 
postage expenses incurred in the mailing of the bulky packages of cou- 
pons and other material to them. We are quite willing, during the three 
month trial to be unconcerned with any added unit price in the interest 
of achieving the greatest possible amount of knowledge from the experi- 
ment. In this way, we feel that the bank will not be exposing the indus- 
try to a price which might not be realistically initiated and upon which 
unjustified conclusions might be drawn. At the same time, we believe 
it will be of mutual benefit to avoid a price which each might ultimately 
find difficult to accept. 

It is our understanding that you would like us to share with you cer- 
tain information about various phases of the operation which we gather 
from our detailed study, in order that you may further evaluate each of 
the elements now included in the proposal. In an effort to be as helpful 
as possible to the industry, we shall be pleased to cooperate in this 
manner. 


we 
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AGENCY SALES REPORT FORM 


Page of _ pages 
Agency Name Doe Travec Sinoe Agency Number g¢ 4/2 Report Number 
La i 
Street Address 123 Elm Sreeert Period Covered 2/1[62 To 2/e/eéaincl. 


*City andState Dacca s 


a = ~ —— 


TICKET FORM | REMITTANCE | TICKET FORM i] REMITTANCE | TICKED FORM [ REMITTANCE 
AND NUMBER NET AMOUNT AND NUMBER NET AMOUNT 


2,001 32 ene Ere ecto 20 
Zil | 
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'01S 193 123 tho 0/0 391 673 472) 193/48) lozb doy sb 723 
oof 391 673 #93) 10 \007' 290 123 #5 


i 
1D 


7] 


00S HG" 536 72/\ 16 26 


ooh 494 §3l 722 3G 48 


o2h 494 536 723) 3 p 


Refunds a ! 2? 2 
Not Adjustmont De/Cr Momos " ; Date Report Prepared —~~eK&. /Z% /ge6Z 


Net Romittance f Agont's Sigmoture _| Van Peg 


Agent's Sales Report shall be printed in size 812"'x 11", including three columns 
for listing ticket numbers, which provide for reporting about seventy-five items on 
one page. 

Tickets shall be listed in numerical sequence with refunded items at the close of 
the report. 

Ticket 014 193 123 464 indicates UATP item. Non-commission items shall be 
recorded in sequence with no amount shown in column captioned "Remittance Net 


Amount". 
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BON VOYAGE TRAVEL AGENCY, INC. 
Chicago 4, Illinois 
September 20, 1962 


Civil Aeronautics Board 
Washington, D.C. 


Gentlemen: 

The Standard Agents Ticket and Area Settlement Plan Submitted by 
the Domestic Airlines to the Board for consideration is a matter of con- 
cern to all Travel Agents. 

While we have no particular objection to the plan, we feel all ticket 
stock holders should be required to participate, not just the Travel 
Agent. 

The fact that the airlines must have a early return for tickets is- 
sued is understandable, but to allow Agents a three day grace while 
Commercial Accounts are allowed a thirty to sixty day credit is unjust 
and in a sense discriminatory, (as stated ina recent CAB examiners 
report) 

A standard proposal, which would include all segments of the in- 
dustry and impose the same regulations is the only fair solution. 

We therefore petition the Board to equalize the credit period for 
ALL ticket stock holders. 

Sincerely, 
J. A. Heitzinger, 


President 
BON VOYAGE TRAVEL 


[received Sep. 25, 1962] 
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FOUR WINDS TRAVEL SERVICE PERSONALITY TOURS 
September 28, 1962 


Mr. Richard Saunders, Director-Agencies 
Air Traffic Conference of America 

1000 Connecticut Avenue, N.W. 
Washington, 6, D.C. 


Dear Mr. Saunders; 

On June 5, 1962, I wrote you as follows, "TI note that ATC is seri- 
ously considering weekly reports and payments from the various ap- 
proved travel agencies and, in conjunction therewith, a much more 
simplified and combined form. This, of course, is most commendable 
and apparently will help ease the red tape paper work for all concerned. 
However, it would seem that having these reports submitted on a weekly 
basis rather than the current twice a month basis nullified the time- 
saving element. On behalf of our agency and, I am certain, every other 
travel agency, I would like to request that these reports be kept ona 
twice monthly basis. We can then truly be appreciate of some good, 
solid business-like efficiency and cooperation". 

Now, frankly, to give this matter even more horde: considera- 
tion and examination, I would like to suggest and request that ATC view 
various travel agencies and their respective owners in the same light 
that other important and large business operate, namely, that certain 
said travel agencies, upon proper financial and credit status, be allow- 
ed to pay their bills to the airlines on a standard monthly basis. 

It seems that all travel agencies are suspect due to the improper 
financial dealings of the minority. I just can't understand why Harold 
Jovien, the individual who receives credit from every sound source on 
a 30-day basis, including, if he desired, an air credit card, cannot, as 
the operator of a travel agency creating, selling and servicing many 
thousands of dollars of airline business monthly, receive similar credit. 
And I would be willing to back up this credit status with a proportionate 
bond. I feel our financial and credit basis should entitle us to the same 
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monthly report privilege extended Thomas Cook, Ask Mr. Foster, 
Fugazy and American Express. 
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September 28, 1962 

Mr. Richard Saunders 

Air Traffic Conference of America 
page 2.. 


I learned through the trade papers we have neither fish nor fowl 
in the latest contemplated ruling defining three times monthly report- 
ing — on one hand your easing of the red tape so prevalent in this 
industry and on the other hand your adding to the expenditure of our 
valuable creative time 50%. 

We must again ask you and CAB to reconsider this decision letting 
the report period remain at least on the semi-monthly basis and further- 
more giving very serious consideration to monthly reports available to 
all under certain standard and business-like credit conditions. 

Would you please be sure to bring this letter to the attention of all 
of those involved in making this decision. It would be most appreciated 
by our independent travel agency operation. 

I would appreciate a reply as soon as possible as to the reception 
of this letter by you and your associates and just how I might proceed 
on the request of monthly reports. 

Thank you. 

Cordially, 
Harold Jovien, 
Four Winds Travel Service 


and 
Personality Tours. 


[Received Oct 2, 1962] 
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ASK MR. FOSTER TRAVEL SERVICE 
New York 20, N.Y. 


October 5, 1962 


Mr. James A. Saltsman 
Chief-Agreements Section 

THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


Dear Mr. Saltsman: 

Please see the attached letter that we have just sent to the Execu- 
tive Secretary of ATC which spells out our thoughts on the standard air 
ticket and Area Bank Settlement Plan as filed by them to the CAB. 

We would be pleased to speak further on these items should it be 
necessary, and we would appreciate hearing further from you should 
you wish to hear our comments. 

Sincerely yours, 

Thomas C. Orr 

Executive Vice President- -Secretary 
[Received Oct. 8, 1962] 
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ASK MR. FOSTER TRAVEL SERVICE 
New York 20, N.Y. 
October 5, 1962 


Mr. John A. Lundmark 

Executive Secretary 

AIR TRAFFIC CONFERENCE OF AMERICA 
1000 Connecticut Avenue, N.W. 

Washington 6, D.C 


Dear Mr. Lundmark: 

To follow up on the discussions that our Comptroller, George 
Schyling, had with you in Washington on September 19, I am outlining 
below some of the points that ASK Mr. FOSTER would like to make as 
comments on the standard air ticket and Area Bank Settlement Plan as 
filed by ATC with the Civil Aeronautics Board. 
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We are objecting to the Plan as presented to the CAB since it does 
not apparently make any mention of a provision for travel agents with 
more than ten branches. As you know, we operate more than 40 offices 
across this country and Canada and find the present method of reporting 
airline tickets satisfactory. 

We presently report on a calendar month basis, being allowed a ten 
day grace period for payments to be received by the various carriers. 
We have been operating under this provision since inception of the Plan 
some 15 years ago. We would like to have this same type of provision 
included in the new Plan as submitted to the Board. 

Our internal control and accounting procedures have been central- 
ized in New York City and here we audit, check, compile and prepare 
the remittances of our entire sales organization for the carriers. A 
two-day grace period as mentioned in the proposed Plan would be ob- 
viously impossible to meet in the light of our procedures. 

Further to the above, we would find the cost of validators and the 
computation of airline commissions due to be an extra burden in our 
expense of doing business. We hope, of course, that any newly de- 
signed ticket would offset this item. 

We would find the present ATC Plan as proposed to be very difficult 
to live with'and would likely be forced to appeal to appropriate channels 
for help should it not be modifiedto make allowances for companies of 
our type. 

[58] 

We will appreciate your consideration of our thoughts. We also 
appreciate the time you have given in seeing our Mr. Schyling in Wash- 
ington. 

Very truly yours, 


Thomas C. Orr 
Executive Vice President-Secretary 


[Received Oct 8, 1962] 
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ASK MR. FOSTER TRAVEL SERVICE 
New York 20, N.Y. 


November 8, 1962: 


Mr. James A. Saltsman 
Chief-Agreements Section 

THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


Dear Mr. Saltsman: 

To follow up on our telephone conversation of this date, Iam writ- 
ing you to remind you that we have not changed any of our views as ex- 
pressed in our letter to ATC of October 5th, a copy of which was sent 
to you. 

We have a letter from ATC dated November 2 in which the last 
paragraph states: | 

"After full review of your comments and suggestions, 
the Conference concluded that the Plan should remain 
as unanimously adopted, without discriminatory treat- 
ment as between agents". 

We feel that the Plan, if put into effect in its present form would be 
discriminatory since it covers all agents — those with only a few loca- 
tions and those with more than ten, which is the case with 'ASK Mr. 
FOSTER. We now have 39 appointed locations and we find the grace 
period impossible to abide by and suggest that for companies with 
branches numbering over ten that a grace period of ten or more days 
be allowed. The other items mentioned in my letter of October 5th 
remain. : 

We would be pleased to come to Washington to make further com- 
ments on our position should the Board feel that it is necessary. Thank 
you for your cooperation. 

Very truly yours, 


Thomas C. Orr 


[Received Nov. 8, 1962] Executive Vice President-Secretary 
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[Civil Aeronautics Board, 
Received Nov. 20, 1962] PAUL REIBER 
Twelfth Floor, Federal Bar Bldg. 
1815 H St NW 
Washington 6, D.C. 


November 20, 1962 
Civil Aeronautics Board 
Universal Building 
Connecticut at Florida Avenues, N.W. 
Washington, D.C. 


Re: Opposition of Fugazy Travel Bureau, Inc. to 
ATC Agreement Establishing Area Settlement 
Plan 
Gentlemen: 


The Air Traffic Conference of America (ATC) filed amendments 
to its Agency Resolution with the Board in September, 1962 which re- 


vise the relations between airlines and travel agents so greatly that 
some of the changes should be approved only after a hearing. The 
amendments are filed as an agreement among the airlines under Sec. 


412 of the Federal Aviation Act. They will not become effective until 
approved by the Board. While they are called agreements, they are in 
effect a code of regulations of the travel agency business which go to 
the heart of that business. 

Fugazy Travel Bureau, Inc. (Fugazy) objects to only two provisions 
of the proposed Area Settlement Plan (ASP). One provision would re- 
duce the present remittance period of 30 days for multi-location agents 
to 10 days. This would apply to sales of U.S.-Canada air transport, but 
leave the 30 day period of remittances for sales of air transport between 
U.S.-Canada on the one hand and foreign countries on the other. The 
second provision to which Fugazy objects reduces the period for prepar- 
ing and submitting reports from six to three days. 

These two provisions if adopted would require such drastic changes 
in the organization and operation of Fugazy as to destroy its present 
business. The new agreement should not be approved unless it 
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[61] 
continues the currently effective reporting requirements as pape apply 
to Fugazy. : 

In support of that position, we will discuss first the eeatrivutioné 

of Fugazy as a multi-location travel agent, second how ASP in its present 
form would make impossible the present operation of Fugazy, and third, 
why the proposed agreement with the two objectionable features should 
not be approved without a hearing. 


I. The destruction of the multi-office travel bureau would 
deprive the travelling public, the travel industry, and the 
airlines of services not otherwise available. 


There are services to the travel industry and to the travelling pub- 
lic which are provided only by travel agents, or at least they are pro- 
vided in the most effective way at present by travel agents. We will not 
elaborate on these services, but will draw your attention to those serv- 
ices which are best provided by travel agents with multi-locations. 

Multi-location agencies offer the economies of scale. 

The most important contribution made by multi-location travel 
agents to the public and the travel industry is the improvement in utili- 
zation, increase in services, and lower costs. : 

A hotel in Spain or in Michigan, a tour operator in Jamaica or in 
San Francisco can operate more efficiently and economically when it 
or he has the assurance that during a given season there will be a steady 
and known flow of guests and patrons. Those assurances can best be 
given by multi-location agents whose activity in 18 or more markets 
in the U.S. can generate volume travel. 

The travelling public who make up the guests and patrons also bene- 
fit in charges and services. At the hearing requested, Fugazy will show 
that multi-office agents can and do obtain better rates and more services 
for their customers. 


Multi-location travel agents offer services possible 
only with multi-branches under central control. : 
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Large travel programs, involving as many as 3000 passengers origi- 
nating in 100 points can be services by multi-location travel 


[62] 
agents. One example will illustrate type of evidence Fugazy will adduce 
at a hearing. One large U.S. manufacturer, in providing an incentive 
tour from the U.S. to Europe, sought to move 3200 dealers originating 
in a hundred cities and towns. Charter flights were arranged, so one 
round trip U.S.-Europe was operated daily over a period of 75 days from 
17 cities inthe U.S. Full loads were arranged at the 17 cities by mov- 
ing the dealers into the 17 embarking cities. Fugazy's 18 offices in the 
U.S. with representatives on the spot, but centrally coordinated, and 
three offices in Europe made service possible which single location 
agents could not provide as effectively. 

Fugazy can provide central billing for travel services for multi- 
branch corporations. Thus a corporation with offices located in several 
states with varied travel needs can have them services by a travel agent 
with multi-locations. These services can be screened by a central of- 
fice to eliminate cancellations and adjustments, and to submit one bill. 

One of the critically weak features of travel agency industry gen- 
erally is the lack of training to maintain high standards of service. This 
has been a'concern of the industry for a number of years. It is particu- 
larly difficult for the smaller agent to develop resources for training. 
The multi-location agents can and do provide training programs to im- 
prove and maintain desirable service to the public. 

Multi-location travel agents offer advantages to airlines 

Instead of dealing with 18 separate travel agents, the airlines can 
deal with one and receive one remittance audited and corrected. 

Multi-location travel agents, by providing service on a national 
scale can develop volume travel. A national manufacturer for example, 
can provide incentive rewards for his dealers by giving gold watches — 
or gilded tigers — or he can give them a trip to Europe or to Puerto 
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Rico. Being ready to provide the service for a massive tour, the multi- 


location travel agent can provide a service particularly effective to pro- 
mote volume travel. 


[63] 

The benefits the multi-location travel agent provides for the air- 
lines is evident when his performance is tested by the criteria empha- 
sized by the airlines. In the far-reaching Board investigation of travel 
agency matters, Docket 8300, the ATC listed the following criteria: 


"Agents and Agency locations are included on this list only 
after evaluation of the following criteria: 


1. "a satisfactory credit standing"'; 

2. ‘a reputation for ethical practice in the sale of pas- 
senger transportation and services related thereto"; 

3. "suitable premises"; 
"the willingness, ability and activity of the agent in 
selling air passenger transportation, particularly 
vacation, pleasure, and tour travel." 
"the need of (airline) members for agency repre- 
sentation in the area involved"; and 
"the number of authorized agency locations in the 
area involved"; and 
(in the case of agents already on the list) “the ex- 
perience of the members with such agent and the 
agent's record in performing ube Sales Agency 
Agreement with the members.’ 


- ATC Brief, October 8, 1957 


Of the seven listed, only five are applicable here, but as to these 
critical five, the multi-location agent compares sATOEAD Ly, with other 
agents. 

Sales volume of the multi-location agents make a truly significant 
contribution to airline revenues. A hearing would reveal that the four 
or five multi-location travel agents may well generate one half of the 
total sales of air transport by all travel agents. Thus, in the Agency 
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Investigation, the ATA stated in its Exhibits (ATA Ex. No. 10, p. 1) that 
agency sales totaled $237,941,240. The sales of multi-location agents 
may well total $100,000,000, or almost half. At least Fugazy's total 
sales of $28,000,000 for the year ending is a significant contribution— 
about 10% of total sales as reported by the ATA for all travel agents. 

The significant contribution to air transport volume by Fugazy's 
gross sales is clear from a comparison with sales by 
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selected airlines. Fugazy's gross sales exceeded the sales of any indi- 
vidual local service airline, as reported for the year ending December, 
1961. Fugazy's gross sales of $28,000,000 was more than the passenger 
revenues of Bonanza, Central, Frontier, Ozark, and Lake Central added 
together. Fugazy's sales of travel service were larger than the revenues 
of any two of the three largest local service carriers, Allegheny, North 
Central, and Mohawk, added together. 

It may be contended that all of Fugazy's customers would have 
moved by air transport, so the airlines would have had this revenue in 
any event. That is difficult to prove. What can be shown, however, is 
that a large volume of travel spending is discretionary. That is, the 
money could be spent for non-travel or in nearby hotels as contrasted 


with distant resorts which involved greater travel. Fugazy is prepared 


to show how agents promote greater use of air transport. 

Most important, why not let the customer decide whether to deal with 
the travel agent. Isn't the agent's catering to the needs of the travelling 
public one of the benefits of free enterprise which should be preserved as 
Vice Chairman Murphy indicated in his speech on October 23, 1962: 

"The public interest requires, in the view of Congress, 
that when these competitive air carriers get together on 
matters of service and operations, then the scrutiny of 
the Civil Aeronautics Board is warranted to insure that 


the traveling public will not be denied the advantages of 
our competitive free enterprise system. Our basic inter- 
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est in any agreement resulting from such collaboration is 
to prevent monopolistic practices operating to the detri- 
ment of the users of air transportation." 


Transportation sales by Fugazy, when channeled into airline reven- 
ues are "golden eggs." ATC proposes that the "golden eggs" be laid, not 
monthly as is true now, but every ten days! Like earlier eager egg col- 
lectors, impatience here would kill the coveted goose. 

II. The proposed agreement makes it impossible for Fugazy 


to continue its travel bureau as it has been conducted with 
CAB and ATC approval. 


We will discuss first the practices now followed by Fugazy, and sec- 
ondly show how these will be adversely effected, in fact destroyed by the 
proposed agreement. Fugazy, for more than 15 years, 
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has performed travel services at from 1 to 21 locations. The present 
office locations of Fugazy are: 


New York (3) Los Angeles, California 
Hollis, New York San Francisco, California 
Beverly Hills, California Nanuette, New York 
Buffalo, New York Stamford, Connecticut 
Chicago, Illinois Syracuse, New: York 
Dallas, Texas Washington, D.C. 
Minneapolis, Minnesota Akron, Ohio. 
Philadelphia, Pennsylvania Rancho Cordova (Sacramento) 

London | California 

Paris 

Rome 


Each of these locations reports to the central office where the re- 
ports are audited, co-ordinated and corrected to reflect accurate remit- 
tances and to meet required controls of ticket stock. The! reports are 
audited, co-ordinated and corrected to reflect accurate remittances and 
to meet required controls of ticket stock. The reports are verified and 
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consolidated and remitted to the airlines on a monthly basis within a six- 
day period after the close of the monthly period. 

This period for reporting remittances is authorized by Sec. XI of 
ATC Agency Resolution, Resolution No. 80.10, page 15 (Effective 6/20/62) 
which provides that: "No member (of the ATC) shall authorize an agent 
to remit at intervals less frequent than the first and sixteenth days of 
each calendar month, except that an agent which operates at least 10 
authorized agency locations may be authorized to remit at intervals not 
less frequent than once a calendar month." This exception for multi- 
location agents has been in effect since 1948 and has been used by Fug- 
azy for more than three years. 

Fugazy is allowed six days in which to deliver the remittances to 
the airlines by Sec. VII C of Resolution No. 80.10 (Page 11, effective 
1/30/62) which provides (in part): "If the remittances due any member 
from any Agent is not received by such member within 6. days. . 
after the date on which such Agent is required to remit . . .'"’ the agent 
shall be subject to certain sanctions. 

These provisions are abolished by ASP. Paragraph 18 of ASP re- 
peals Sec. XI authorizing remittances for 30 day periods. Paragraph 23 
of ASP revises existing paragraph 5 of the Agency Resolution to require 
remittances 3 times per month which must be "delivered to a bank des- 
ignated by the ATC not later than the close of banking hours on the third 
working day. . ." 

To gather into one central office the proposed remittances of 20 
other offices, audit, verify, correct, and consolidate these into a single 
remittance icannot be done in three days. Even if each branch office 
could complete its report in one day (for such reports ATC currently 


allows 6 days) and the mails could be relied upon to deliver to the cen- 
tral office in one additional day, only one-half day is allowed for consol- 
idation. This is true because the only time allowed on the third day is 
until the close of the banking day, which is usually at 2 p.m. Obviously, 
little if any consideration was given to the operating requirements of the 
multi-office travel agent. 
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To comply with ASP in its present form would destroy 
Fugazy as it is now operated. 


If Fugazy tried to comply by having each location report separately, 
Fugazy would suffer the following detriments. Fugazy would have to (a) 
discard a central accounting system recently put into effect at a cost of 
$80,000. (b) employ from one to three auditors at each location to pre- 
pare reports directly to the airlines; (c) give up central control of re- 

mittances and refunds which are essential to provide responsible ac- 
counting to the airlines and to Fugazy's customers. 

ASP, as it is now proposed, would require four reporting periods 
per month, as compared with the one monthly reporting period currently 
in effect. At present, Fugazy reports monthly to all carriers. As pro- 
posed, Fugazy would have to report three times monthly to the ATC and 
once monthly for transportation "to or from points outside the continent- 
al U.S. and Canada." ATC recognized that IATA has not approved an 
area settlement plan, so it permits in paragraph 20 of ASP a Special 


Supplemental Sales Agency Agreement which permits remittance on a 


monthly basis (proposed Sec. XV c (4)). This multiplication of the re- 
ports required would add exorbitant expense to Fugazy. 


[67] 

One of the important features of Fugazy organization is the empha- 
sis on sales staff at branch offices and centralized control of audits and 
reports. These features, so fundamental to Fugazy success, would be 
eliminated. 

The only reason given by ATC for refusing to continue the present 
30-day remittance period is the suggestion that there would be discrim- 
ination between agents. (See paragraph 3 of the attached letter from 
ATC Executive Secretary.) At no time during the more than a decade 
that the practice was in effect has the ATC raised the issue of discrim- 
ination. The remittance periods were agreed to because of the peculiar 
needs of the multi-location agents. Those needs continue. 
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All that we ask for here is the continuance of a practice long in 
effect. We can find no better statement of a principle to guide the air- 
lines on this question than the principle recommended to the Board by 
12 of the largest U.S. airlines in a recent brief to the Board: 

"Consistency is a highly desirable goal in any business, but par- 
ticularly so where the business is subject to regulation... 
Practices that have been engaged in by the industry for many 
years and have been approved (many times) . . . should not be 
lightly cast aside. Long established practices should be viewed 
with an eye toward their condonation rather than their condem - 
nation." (In the matter of the Passenger Credit Plans Investiga- 
tion, Doc. No. 10917, Jan. 15, 1962, p. 4) 


[68] 
Ill. The new agreement should not be approved without a hearing. 

Admittedly, Section 412, pursuant to which the contested agreement 
is filed, does not direct the Board to grant hearings prior to approving 
agreements: But the absence of a statutory direction is not decisive. 
The key to whether a hearing should be granted is whether the action 
proposed would destroy an interest in business or property. If the action 
takes a property right or adversely effects a business interest, a hearing 
should be granted. 

Thus, in Standard Air Lines v. CAB, 177 F 2d 18 (1949) the issue 
was whether an exemption could be suspended without a hearing. Here, 
too, there is no provision in Sec. 416(b) that a hearing be granted. Nev- 
ertheless, it was held that a hearing was required because the suspension 
would destroy property. The court said, at p. 20: 


"The controlling practicality, in our view (as to whether 
there should be a hearing) is that the suspension would 
destroy property, not a license property but investment 
and business property. The Government cannot make 
a business dependent upon a permit and make an other- 
wise unconstitutional requirement a condition to the 
permit.” 
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And in Cook Cleland Airways, Inc. v. CAB, 195 F 2d 206 AD 1 2d 51, 
(1952), where a hearing was not required to suspend an exemption, the 
court said: 


‘We do not have here any question which might arise if 
the applicant had developed a business or acquired prop- 
erty by reason of the original registration or the original 
permissive regulations of the Board. cf. Standard Air- 
Lines v. CAB 177 F 2d 18 (1949)" 


In American Air Transport, Inc., et al v. CAB 1 Ad L 2d 296 98 F 
Supp 660 (1951) the Board sought to reduce the scope of an exemption 
(termed a “license” by the court) by an amendment of a regulation with- 
out a hearing. The court required a hearing, saying, 

' | . . It would appear that plaintiffs have substantial 
investments, serious contractual commitments,’ and 
have developed valuable business and good will, all 
of which will be jeopardized unless the aecwaner is 
voided by the court. . ." 

[69] | 

The Board has followed this standard in considering agreements. In 
the Local Cartage Agreement Case, 15 CAB 850 (1952) and the North At- 
lantic Tourist Commission Case, 16 CAB 225 (1952) hearings were grant- 
ed. Even in those cases where the Board has contended that no hearings 
are required on agreements filed under Section 412, the substantive de- 
fense was that a hearing was not requested as in Six Carrier Mutual Aid 
Pact, Order No. E , 9 Ad L2d 786; or that a hearing was provided 
but not availed of by the party. See CAB brief in McManus v. CAB (No. 
26, 934 2d cir) August 1962. 


There are numerous cases arising before other administrative agen- 
cies involving the question of when hearings are required. The rationale 
that best explains the results reached is that where a business or prop- 
erty interest would be adversely effected by the agency action proposed, 
a hearing should be granted. 


Justice Frankfurther summarized the cases as follows: 


"The construction placed by this court upon legislation 
conferring administrative powers shows consistent re- 
spect for requirement of fair procedure before men are 
denied or deprived of rights. From a great mass of 
cases, running the full gamut of control over property 
and liberty, there emerges the principle that statutes 
should be interpreted, if explicit language does not pre- 
clude, so as to observe due process in its basic meaning 
. Fair hearings have been held essential . . . to deprive 
persons of property . . ." Joint Anti-Fascist Refugee 
v. McGrath, et al., 341 U.S. 123 * AD 2d 74 (1951) pp. 
94-5. 


As early as 1908 the Supreme Court made clear the necessity for a 
hearing before a government agency could act to deprive a person of 
property. 

In Garfield v. Goldsby, 211 U.S. 249 (1908), an Indian had his name 
listed as a member of a tribe. Such listing gave him property rights. 
The secretary of Interior deleted the name without notice and hearing. 
The court said, p. 262: 


"In the extended discussion which has been had upon the 
meaning and extent of constitutional protection against 
action without due process of law, it has always been 
recognized that one who has acquired rights by an ad- 
ministrative or 
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judicial proceeding cannot be deprived of them without 
notice and an opportunity to be heard. The right to be 
heard before property is taken or rights or privileges 
withdrawn, which have been previously legally awarded, 
is'of the essence of due process of law. It is unnecessary 
to recite the decisions in which this principle has been 
repeatedly recognized. It is enough to say that its bind- 
ing obligation has never been questioned in this court." 
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It has been contended that under the Administrative Procedure Act 
hearings are to be held only when "required by statute,"''and therefore 
are only to be had when a statute specifically requires them. That argu- 
ment has been brushed aside by the Supreme Court. 


"We think that the limitation to hearings required by 
statute in Sec. 5 of the Administrative Procedure Act 
exempts from that section's application only those hear- 
ings which administrative agencies may hold by regula- 
tion, rule, custom, or special dispensation; not those held 
by compulsion. . . They exempt hearings of less than 
statutory authority. We would hardly attribute to Con- 
gress a purpose to be less scrupulous about the fair- 
ness of a hearing necessitated by the Constitution than 
one granted by it as a matter of expediency."" Wong 
Yang Sung v. McGrath, 339 U.S. 33, 50 (1949) 


There is no question that Fugazy has a business interest that will 
be drastically effected — if not destroyed — by the proposed agreement. 
Since Fugazy has operated multi-location agencies, it has remitted ona 
monthly basis. Its business is built on that basis. Its service to cus- 


tomers depends on it. Its accounting and control system will have to be 
replaced if the remittance period is changed. 


It is equally clear that Board action permitted Fugazy to develop 
and only by Board action will Fugazy be destroyed. The Board approved 
the agreement in 1948 (an amendment to the Agency Resolution) which 
specifically authorized remittances monthly, and only by Board action, 
in the form of an approval of the proposed agreement will that provision 
be deleted. ASP specifically provides in paragraph 39 that only upon 
approval by the Board will ASP take effect. 


[71] 
Conclusion 


The new agreement if it becomes effective will strike down a busi- 
ness organization. This business has been a legal calling. It has made 
substantial contributions to airline revenues. It has performed outstand- 
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ing services to the public. It has developed valuable business and good 
will. 

If the Board wishes to give further consideration to provisions with 
such effects, Fugazy should be granted a hearing. 
Respectfully submitted, 
/s/ Paul Reiber 
Attorney for Fugazy Travel Bureau, Inc. 


cc: Mr. Jack M. Slichter 
Executive Secretary, ATC 


[Received Nov. 30, 1962, 
Civil Aeronautics Board] Wilkinson, Cragun & Barker 

1616 H St., N.W. 
Wash. 6, D.C. 

Civil Aeronautics Board 

Universal Building 

Washington 25, D.C. 

Re: ATC Area Settlement Plan Resolution, 
Filed With the Board, September 7, 1962 
Gentlemen: 
We are pleased to submit the following comments on behalf of the 


American Society of Travel Agents, Inc. (ASTA), representing approxi- 


mately 1,600 active members operating more than 2,000 agency loca- 
tions throughout the United States and Canada. 

ASTA has long and consistently supported all reasonable efforts by 
the air carriers to further the development of air passenger transpor- 


tation by more effective and efficient procedures and techniques. In 
ASTA's opinion the Area Settlement Plan proposed by the Air Traffic 
Conference is, in principle, a constructive effort to accomplish this ob- 
jective. However, the resolution as submitted to the Board contains 
certain provisions which we feel make impossible the successful 
achievement of the over-all objectives of the proposal. 
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Two aspects of the resolution to which we particularly object are 
first, the requirement that travel agents remit carrier funds three times 
per month and that such remittances be made within a two or three day 
"grace period"; second, the requirement that agents sign a special Sup- 
plemental Sales Agency Agreement and maintain ticket stock of individ- 
ual domestic carriers. 

For the sake of clarity, we have enclosed as Appendix Aa section- 
by-section analysis of the resolution as it was introduced by the Air 
Traffic Conference. The following is a more detailed explanation of 
ASTA's two major objections to the resolution. 
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I. ATC Resolution 80.15, par. 5, provides that travel agents shall 
remit funds collected pursuant to the Sales Agency Agreement on the 
1st and 16th of each calendar month. ATC Resolution 80.10, sec. 7, par. 


c, provides that these funds should be received by the ATC members 
within six days after the last day of the reporting period. ; 

The Area Settlement Plan would change the remittance procedures 
to require an agent to remit three times each month. The first report 
including all sales during the first 10 days of the month, the second, 
all sales for the second 10 days of the month, and the third, all sales 
during the remaining days of the month. Remittances would have to be 
postmarked by midnight of the second working day following the end of 
the reporting period if sent by mail, or delivered to the Area Bank by 
close of banking hours on the third working day following the end of the 
reporting period. Therefore, the frequency of remittance and reporting 
is increased from 24 per year to 36 per year, an increase of 50%, and 
the length of time during which remittance must be made is decreased 
from six days following the reporting period to two or three days, de- 
pending upon the procedure used to remit the funds. While we realize 
that fewer reports will have to be completed, the number of entries on 
each report may well be increased. 
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It is obvious that the foregoing change would be extremely burden- 
some to the travel agent. The travel agent's clerical and administrative 
work would be increased and he would receive no additional compensa- 
tion. In fact, his already meager compensation, derived from a 5% com- 
mission, would be further reduced due to additional administrative costs. 
It is further obvious that this increased burden and expense imposed 
upon the travel agent is purely for the benefit of the ATC members and 
those banks designated by the ATC as Area Settlement Banks. 

In addition to the increased administrative costs and work imposed 
upon the travel agent occasioned by the tri-monthly reporting require- 
ments, there is the very important consideration that travel agents 
would frequently be required to pay the carriers for the sale of such 


tickets long before the travel agent actually obtains payment from the 
customer who utilizes the ticket. It has been estimated that one-third 


of all retail trade is done on a credit 


[75] 
Many travel agents, in their efforts to remain competitive and 


1/ 


basis. — 
productive in the merchandising of travel on behalf of the air carriers, 
have adopted the procedure of issuing tickets and subsequently billing 
clients for the cost of such tickets. In order to maintain this accepted 
practice under the proposed Area Settlement Plan Resolution, it would 

be necessary for agents to maintain at their own expense sufficient work- 
ing capital to carry these accounts for approximately 30 days. 

It is interesting to compare, that while the ATC proposes that travel 
agents remit all funds for all tickets sold at the end of each 10-day period 
that the average eJapsed time between ticket sale and receipt of payment 
under credit plans participated in by the domestic trunk carriers is 53.4 
days! 2/ 

It is interesting to also note that the carriers are constantly encour- 
aging the sale of air tickets on credit through such schemes as UATP 
cards, block ticketing, commercial accounts, tickets by mail, fly-now- 
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pay-later plans, etc. At the same time, by this resoiution the carriers 
would very seriously hamper the travel agents' efforts to promote and 
sell air transportation. If travel agents must labor under the burden of 
remitting to the carriers every 10 days, then ASTA insists that all who 
purchase tickets on credit be required to remit to the carriers under 
identical terms. 

Good business practices and sound merchandising dictate that the 
air carriers should expand the length of the reporting period from the 
current 15 days to 30 days, rather than cut it to 10 days as is being pro- 
posed by this resolution. ASTA objects to this provision’ of the resolu- 
tion and urges the Board to instruct the ATC to modify the resolution to 
provide that remittance may be made by travel agents not more than 
twice a month and preferably once a month. 


Initial Decision of Examiner Wiser, Passenger Credit Plans In- 
vestigation, Docket 10917, p. 23. 


Initial Decision of Examiner Wiser, Passenger Credit Plans In- 
vestigation, Docket 10917, p. A-8. 
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In this connection, we would like to point out that under the CAB ap- 
proved bonding resolution, the travel agent is being required to incur an 
expense ranging from approximately $100 up to approximately $725 to 
secure a bond for the benefit of the ATC members. — Since this bond 
is a prerequisite to remaining on the ATC-approved list after January 1, 
1963, ASTA is unable to understand why the ATC is compelling travel 
agents to remit three times per month, when the funds are perfectly safe 
while in the custody of the agent as a result of the bond requirement. 
Reasonable reporting requirements of once or at most twice a month 
would free the agent of burdensome administrative duties and give them 


an opportunity to devote more time and effort to accomplish their true 


goal in the development and expansion of the air passenger market. 
In the event that the Board rejects ASTA's proposal that the resolu- 
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tion be modified to provide a monthly or semi-monthly reporting by the 
agents to the Area Settlement Bank, then ASTA must insist that the length 
of time permitted for actual remittance be extended from two working 
days if mailed, three working days if delivered, to at least three work- 
ing days if mailed and five working days if delivered to the Area Bank. 
This modification to the resolution would assist the travel agent who is 
already operating under burdensome administrative procedures, and 
would in no way inhibit the effectiveness of the over-all resolution. The 
modification would mean that the Area Bank would receive the funds on 
the 14th or 15th of the month for a reporting period ending on the 10th 
of the month rather than on the 13th or 14th of the month for the same 
reporting period. 

II. Another aspect of the resolution which ASTA considers unaccep- 
table is that which requires the signing of a "Special Supplemental Sales 
Agency Agreement". The burden imposed by this requirement to main- 
tain a separate supplemental agreement as well as separate ticket stock 
for domestic carriers, in addition to the standard ticket stock, would 
offset the benefit which would be derived from the standard ticket. 


3/ A minimum bond of $10,000 is required and the lowest generally 
available premium is approximately $10 per thousand dollars. 
Since the premium rate ranges to $12.50 per thousand and an 
agent could be required to purchase up to a maximum of $50,000 
bond, the cost to the agent could amount to approximately $725 
per year. 
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A Special Supplemental Agreement would require travel agents to 
maintain three, instead of the present two, sales agency agreements: 
the IATA Agreement, the Standard Ticket Agreement, and the Special 
Supplemental Agreement. Thus, agents would for the first time be re- 
quired to maintain three types of ticket stock, one for the IATA car- 
riers, the second for domestic carriers for international flights involv- 
ing domestic carriers, and a third, the standard ticket stock. Rather 
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than reporting on the Ist and 16th of each month to the ATC and IATA 
carriers they would have to report on the Ist, 10th and last day of the 
month to ATC and the lst and 16th to ATC carriers under the Supple- 
mental Agreement, as well as on the Ist and 16th to the IATA carriers. 

Unless an agreement is reached between IATA and ATC to the ef- 
fect that IATA will at least honor a standard ticket if this resolution is 
implemented, the total resolution is ineffective. The failure of ATC and 
IATA to agree concerning the standard ticket is no fault of the travel 
agent. There is clearly no justification for imposing on the travel agent 
the burden of assuming additional work and responsibility; resulting from 
this disagreement. ASTA requests the Board to issue a show cause 
order directed at IATA carriers to compel them to justify their reported 
refusal to honor a standard ticket if one is implemented. | 

The foregoing has been a discussion of what ASTA considers to be 
two of the most serious defects found in this resolution. In addition to 
these objections and the other reservations detailed in Appendix A, we 
consider it essential to the success of this program that ASTA have an 
opportunity to review and evaluate in advance the ticket forms, report- 
ing forms, etc., to be used in the implementation of this program. In 
this connection, ASTA considers it extremely important to have the op- 
portunity to meet with and assist the ATC and airline people charged 
with the implementation of the program. 

The several recommendations contained herein wouls, if adopted, 
make the Area Settlement Plan more 
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meaningful and effective, and so benefit the traveling public as well as 
the air carriers and the travel agency industry. : 
Copies of this letter are being sent to the Air Traffic Conference. 
Respectfully, 
Wilkinson, Cragun & Barker, 


Attorneys for the American 
Society of Travel Agents, Inc. 


By: /s/ Rocco C. Siciliano 
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APPENDIX A — ASTA COMMENTS REGARDING 
AREA SETTLEMENT PLAN RESOLUTION 
CAB 5044-A87 et al. 

ASTA does not intend to object to the contents of the following para- 
graphs of "Resolution to Implement Area Settlement Plan," (CAB 5044- 
A87) filed by the Air Traffic Conference with the Board on September 7, 
1962: pars. 1-6, 8-13, 18, 19, 21, 25-30, 32, 35, 36 and 37. 

With respect to the remaining paragraphs we would like to make the 
following comments: 

Par. 7 is not consistent with Agreement CAB 5044-A58 tentatively 
approved by the Board, which provides that an agent or agency location 
would not be removed from the Agency List unless it was without ap- 
pointment by at least one member for a period of three consecutive calen- 
dar months. The Board in Order E-18716 recommended that this three- 
month period be extended to one year. This paragraph merely provides 
that "if all members who have appointed an agent cancelled such appoint - 
ment, the name of the agent shall be removed from the Agency List". 
This inconsistency with CAB Order E-18716 should be corrected. 

Par. 14-B provides that if an agent remits by check to an ATC 
member and the check is dishonored by the drawee's bank because of 
insufficient funds, the member must immediately notify the Executive 
Secretary by telegraph. The Executive Secretary, in turn, shall immedi- 
ately notify all members by telegraph who have appointed such an agent. 
This appears unduly harsh in that it does not require either the carrier 
or the Executive Secretary to first check with the agent involved to bring 
this matter to his attention. 

It is well known that a bank might mark a check dishonored for a 
variety of reasons, many of which are not the fault of the agent. In order 
to assure that the innocent agent is protected we consider it necessary 


that the member and/or the Executive Secretary first contact the agent 


involved and give him a period of not less than 24 hours to rectify the 
situation before transmitting any information to other ATC members. 
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Par. 15 provides that if an agent has failed to remit within ten days 
after such remittance was due, the Executive Secretary shall notify all 
members by telegram, and the Secretary of the AFAC shall immediately 
withdraw all ticket forms and exchange orders supplied by him. We see 
no justification for this ten-day provision since there is ample provision 
made elsewhere in the resolution to protect the carrier's interest. If 
fifteen days have expired after the remittance was due (see Par. 14-A), 
the agent is held in default by the Executive Secretary. If an agent does 
not remit when due, then all members are notified that he is delinquent. 
Under this language, an agent could have his ticket stock removed for a 
7-day period even though he was never held in default. Therefore, the 
10-day provision is inconsistent and unnecessary and should be elimi- 
nated. 
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Par. 16 provides that the Executive Secretary, upon the notification 
of delinquency by a member, shall immediately notify the agent, all ATC 
members and the International Air Transport Association. This is an 
overly harsh procedure, particularly in view of the fact that the ''delin- 
quency" of an agent would have a different meaning under this present 
resolution than it had in the past and than it has under the IATA Sales 
Agency Agreement. 

We urge the Board to require the ATC to have an explanatory state- 
ment accompany all "delinquency" notices, advising all recipients, par- 
ticularly IATA, of the new meaning of the term "delinquency." 

We further request that the ATC Executive Secretary be obligated 
to immediately inform all those who receive delinquency notices that 
the matter has been rectified if and when such is the case. This notifi- 
cation should be by telegram, just as the notice of delinquency or alleged 
delinquency is by telegram. 

Par. 17 provides that the Executive Secretary is to notify the Inter- 
national Air Transport Association whenever an agent has failed to remit 
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or “has remitted by check and such check was dishonored by drawee's 
bank because of insufficient funds". This, too, seems unduly harsh when 
one considers the many circumstances under which such a check could 
occur during normal business practices. We urge that this be amended 
to require the Executive Secretary to first check with the agent involved 
and provide a reasonable period, not less than 24 hours after notification, 
for the agent to rectify the situation. [See comments re Par. 14-B 
above. | 


Par. 20'provides for a "Special Supplemental Agreement". For rea- 
sons we have outlined in our basic letter, this is objectionable to ASTA. 
Unless the IATA carriers, and particularly the American flag carriers 
participating in LATA, indicate that they will honor a standard ticket if 
one is introduced by the ATC, the standard ticket proposal loses what- 
ever benefit it would otherwise provide. The existence of A Special Sup- 
plemental Sales Agreement would increase rather than decrease the 


work of the travel agent. It would increase the amount and types of 
ticket stock which the travel agent must keep on hand and the number of 
reports that he must make each month. Rather than reporting on the Ist 
and 16th of each month to the ATC and IATA carriers he would have to 
report on the 1st, 10th and last day of the month to ATC and the Ist and 
16th to ATC carriers under the Supplemental Agreement, as well as on 
the 1st and 16th to the IATA carriers. 

In addition to our opposition to the very existence of a Special Sup- 
plemental Sales Agreement, several provisions within the agreement are 
highly objectionable. 

Par. C, subparagraph 4 of the new Sec. XV of Resolution 80.10 (par- 
agraph 20 of the ATC filing) provides that all agents must remit twice a 
month except those agents with ten authorized agency locations which 
may remit once a month. This is discrimination in favor of large agen- 
cies. It has not been approved by the Board in the past and under no con- 
ditions should be approved at present. 
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Par. 6 of the actual Special Supplemental Sales Agreement (Attach- 
ment A) provides that the already inadequate arbitration protection af- 
forded agents in the basic Sales Agency Agreement is denied agents 
under the Special Supplemental Agreement. The ATC has not attempted 
to justify this denial of arbitration and we strenuously object to it. 

Par. 22, subparagraph 1 makes reference to the Special Supplemental 
Sales Agreement and provides for the issuance of special ticket stock 
pursuant to this agreement. This points up the cumbersome procedures 
which would be necessitated by the Special Supplemental Agreement which 
we hope the Board will rectify. 

Par. 22, subparagraph 4 requires the agent to procure at no expense 
to the carrier one or more validator machines. This requirement to ob- 
tain a validator machine is another in a long line of financial burdens 
being imposed by the carriers on the travel agent with no commensurate 
increase in compensation to the agent. Since the agents are required to 
obtain at their own expense a costly bond in lieu of the inexpensive trust 
account procedures, ASTA urges the Board to request the ATC to apply 
the amount of money collected in fees from the agents and credit it 
toward the cost of purchasing the initial validator machine. 

Par. 22, subparagraph 6 precludes the issuance of ticket forms or 
exchange orders "at or through any other place of business" than that 
specified as a place of business" than that specified as a place of busi- 
ness covered by this agreement. In view of the Board's Order E-18746, 
August 29, 1962, authorizing the use of ticket delivery facilities at air- 
ports, we would request that this language be clarified to indicate that 
it does not pertain to the use of such ticket delivery facilities. 

Par. 23, providing for collection and remittance, is treated in detail 
in our basic letter. We would like to reiterate that semi-monthly or 
monthly remittance requirements are justified by good business practices 


and would be beneficial and good promotion of passenger air traffic. If 


the Area Settlement Plan is implemented on the basis of a tri-monthly 
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reporting requirement, ASTA insists that the length of time permitted 
for the actual remittance following the end of the reporting period be ex- 
tended to at least three working days if sent by mail, and five working 
days if delivered at the Area Settlement Bank. 

Par. 24 pertains to the bonding requirement, under paragraph 5 of 
Resolution 80.15. Since many ASTA members operating in Canada have 
evidenced an interest in participating in the bonding program in lieu of 
the trust account, we would urge the ATC to make it clear that such Ca- 
nadian agents may do so. 

With respect to the bond requirement per se, we would like to em- 
phasize that the difficulty of obtaining and the expense of maintaining a 
bond is causing ASTA some concern. It is quite likely that ASTA may 
want to comment at a later date on this subject. 
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Appendix A, ASTA Comments, p. 4 
Par. 33 provides for the existence of an Area Settlement Plan 


Committee of the ATC. We urge that this Committee, in its efforts to 
implement the Area Settlement Plan, coordinate closely with ASTA 
representatives. We ask that ASTA representatives have an opportun- 


ity to evaluate the standard form or forms, agency sales reports, 
standard ticket stocks, validating equipment, and other clerical de- 
vices to be used in implementing this plan. 

With respect to the standard ticket itself, ASTA recommends that 
the auditor's coupon contain a section to reflect the amount of commis- 
sion due the agent on each sale. 

According to Paragraph 39 and a letter from the ATC to the Board, 
dated November 20, 1962, this plan will be reviewed after a period of 
initial experience in a single bank area "before the Plan is expanded 
to nation-wide coverage.’ The ATC further states that the review of 
the plan after the initial experience will be “to evaluate cost experi- 
ence and degree of attainment of objectives." Since the ATC is appar- 
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ently reserving final judgment on this plan until after this “pilot pro- 
ject'"’", ASTA will do likewise and file subsequent comments. 

One final procedural point we would like to raise is that the diffi- 
culty we experienced in attempting to fully analyze the effect of this 
complex resolution of Agreement CAB 5044, leads us to'suggest a 
change in the filing procedures. We recommend that future filings by 
the ATC to amend existing or pending resolutions contain 

(1) the resolution in effect at the time of the filing, 

(2) the resolution as it would be if all amendments were approved, 

and : 

(3) the pending resolution if all prior pending amendments and the 

instant amendment were actually approved by the Board. 
Adoption of this procedure would insure more rapid constructive com- 
ments by all those interested. 
[85 : 


AIR TRANSPORT ASSOCIATION OF AMERICA 
Washington 6, D.C. 


[Rec'd Dec. 13, 1962] 
December 12, 1962 


The Civil Aeronautics Board 
Washington 25, D.C. 


Re: ATC Standard Agents Ticket and Area Settlement Plan, 
Agreement CAB No. 5044 - A87 et al 


Gentlemen: 

The sole purpose of this letter is to lay to rest the apenre - 
raised in ASTA's letter to the CAB, November 29, 1962 — that under 
the Standard Agents Ticket and Area Settlement Plan the Agents’ 
"clerical and administrative work would be increased,’ and that this 


would be "extremely burdensome" to the Agents in respect to sales of 


tickets for domestic air transportation. 
This undocumented allegation is a recurrent refrain in the letter 
of November 29. It appears, in varying phraseology, at least seven 
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times on pages 2 and 4 of the letter. But, despite the repetition, it is 
nowhere analytically supported. This, we believe, because it is not 
supportable. 

The fact is that the Standard Ticket Plan will reduce the ''clerical 
and administrative work" of the Agents with respect to domestic air 
transportation sales. This is readily apparent upon consideration of 
the three most salient areas where clerical and administrative work is 
involved, namely, (1) ticket stock, (2) incidence of reports and remit- 
tances for sales, and (3) content of the sales reports. 

(In the ensuing discussion of these three areas, we will assume, 
for purposes of illustration, an Agent under appointment by ten ATC 
carriers. This probably approximates the average, although as to any 


given Agent the number of appointing ATC carriers could range as high 
as 28.) 
(1) Ticket stock. 


At present, the Agent normally holds, for domestic ticketing pur- 
poses, separate ticket stock for each appointing ATC carrier. Under 
the Standard Ticket Plan, he would hold one set of ticket stock for all 
ATC appointing carriers. 
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Ticket stock is normally issued in booklets of one, two, three and 
four flight coupons. Each stock of forms is numbered in sequence, and 
must be issued and accounted for in the numerical sequence. 

Thus, under the present system, an Agent under appointment by 
ten ATC carriers would hold some 40 separate numerical sequences 
of domestic ticket stock. His clerical and administrative work would 
include control of each of these 40 numerical sequences So that it is 
issued in numerical order and accounted for on the sales report in 
numerical order. 

Under the Standard Ticket Plan, the Agent would hold only four 
numerical sequences of ticket stock for domestic sales. 
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Manifestly, the "clerical and administrative" burden under the 
standard Ticket Plan is substantially less than at present. Nothing in 
this area would support the ASTA allegations of "increased burden” on 
the Agent. | 

(Note: In an effort to achieve further simplification in this area, 
the three-coupon form will be omitted in initial experimentation with 
the Standard Ticket Plan. One objective will be to determine whether 
the savings incident to use of only the one, two and four-coupon forms 
are, or are not, counter-balanced by the necessity of accounting for 
increased numbers of voided flight coupons. For purposes of simpli- 
fication, the above analysis gives no weight to the effects of reducing 
the number of ticket forms, either under the Standard Ticket Plan or 
on an individual-carrier basis. In either event, the relative adminis- 
trative burden would be less under the Standard Ticket Plan.) 

(2) Incidence of Sales Reports and Remittances. 

Under the present system, the Agent must report and remit twice- 
monthly to each appointing carrier. Thus, an Agent under appointment 
by ten ATC carriers must complete and submit 240 sales pepor te, and 
240 remittance checks, per annum. 

Only 36 such sales reports, and remittance checks, would be re- 
quired each year under the Standard Ticket Plan. For, under the Plan, 
the Agent submits thrice monthly a consolidated report, covering all 
sales of Standard Tickets for ATC carriers, and with each reporta 
single remittance check covering such sales. ! 

Here, again, there is no basis for asserting that the Standard 
Ticket Plan involves increased clerical and administrative burdens. 
The converse is manifestly the case. | 

[87 

(3) Content of Sales Reports. 

Likewise, there is no basis for contending that the proposed form 
of sales report will involve increased clerical or administrative work. 


Indeed, the Standard Ticket Plan contemplates use of a simplified sales 
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report form which will reduce the Agent's clerical and administrative 
chores. 

Attached as Exhibit 1 is a copy of the proposed sales report form 
for use under the Standard Ticket Plan. Attached as Exhibit 2 isa 
copy of the: ATC sales report form now in general use. 

Comparisons are illustrative of the decreased administrative costs 
and work under the Standard Ticket Plan. 

(a) Columns and basic entries 

The proposed Standard Ticket Plan report form has two columns: 
one for the number of the ticket, the other for the net remittance. 

The present sales report form has eleven numbered columns (one 
of which is subdivided into three). For each ticket sold, the Agent 
must select the proper columns and enter the number of the ticket, the 
fare (to be entered in the ''no commission" column, or in the appro- 
priate column according to applicable rate of commission), and the 
amount of tax. 


{b) Determination of net remittance 


Nor does determination of the "net remittance’ amount for each 
ticket sold, under the Standard Ticket Plan, present any burdensome 
problem. For the bulk of domestic tickets — i.e., point-to-point trans- 
portation commissionable at 5% — the computation is done anyway at 
the time of sale, and shows on the face of the auditor's coupon. Thus, 
the Agent, at the time of selling a $75 ticket, would consult a table, 
determine the 5% tax to be $3.75, and enter in the prescribed boxes on 
the ticket: 


Fare $75.00 
Tax 3.75 


Total $78.75 
For sales report purposes, the commission is $3.75, and the net re- 
mittance $75. Or, if the ticket were commissionable at 10%, it is 
simple arithmetic to derive the figures "Commission — $7.50" and 
"Net remittance — $71.25." 
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Under the present system, in order to determine the’ net remit- 
tance, it is necessary to total the tariff fare figures shown in each of 
the sales columns on each page of the report, compute the amount of 
commission, total separately the amounts shown in the tax column on 
each page of the report, and complete a reconciliation — the form of 
which is shown at the bottom of the present sales report, Exhibit 2 
attached. (Note: a somewhat similar reconciliation form appears at 
the bottom of the proposed Standard Ticket Plan sales report form, 
Exhibit 1, attached. This form has not been finally adopted. Serious 
consideration is being given to either eliminating the reconciliation 
item, or making it optional for use if the Agent finds it helpful for his 
own purposes, since there is some question whether it serves any 
functional purpose under the Standard Ticket Plan.) 

(c) Preparation of the sales report(s) 

Under the present system, separate reports are prepared for each 
carrier. This means that, before work on the report form can start, 
auditors’ coupons must be sorted by carrier, and arranged in numeri- 
cal sequence for each carrier. In the case of our assumed typical 
Agent with ten carrier appointments, completion of sales report en- 
tries for a single day's sales may require entries on ten different 
report forms. 

Under the Standard Ticket Plan, sorting by carrier is completely 
eliminated. Likewise eliminated is the need for stocking and process- 
ing separate report forms for each carrier. Entries can be made, 


regardless of carrier, ona Single report form, with each ticket ac- 


counted for in numerical sequence as sold. 

It is thus quite feasible, under the Standard Ticket Plan, for the 
sales report to be kept current — ona daily basis, if so desired — 
and transmitted to the area bank within a matter of hours after the 
close of each reporting period. And, quite clearly, there is less 
“clerical and administrative work” in preparing the single consolidated 
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sales report under the Standard Ticket Plan than in preparing separate 
sales reports for each appointing carrier. 
* * * 

Against this background, it is readily apparent that there is no 
basis whatsoever for ASTA’s refrain that the Standard Ticket Plan 
would increase the ‘clerical and administrative work" of the Agents. 

It is an unsupported, and unsupportable, assertion. The fact is that 

the Standard Ticket Plan will substantially reduce the administrative 
and clerical work of the Agents, insofar as sales of domestic air trans- 
portation over the routes of ATC member carriers are concerned. 
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It is not clear whether this unsupported assertion reflects mis- 
conception of the actual work involved, is a rallying cry coined in 
hopes of wringing additional concessions on some features of the Plan, 
or is basically designed to create an atmosphere in which there will 
be greater receptivity to ASTA's arguments in other areas. 

That the latter is a motivating factor is suggested by ASTA's 
eagerness to range afield from the issues presented by the Standard 
Ticket Plan and drag in assertions as to the "cost" of the Agents’ 
bonding program. Thus, at page 3 of Appendix A to the ASTA com- 
ments of November 29, 1962, reference is made to "a long line of 
financial burdens being imposed" on Agents, with specific citation of 
"a costly bond in lieu of the inexpensive trust account procedures." 

In the first place, we do not believe the bond is "costly.'' Bonds 
are now being offered, without collateral, at $9 per year — or 75¢ per 
month — per thousand of coverage. For a representative Agent, car- 
rying a $25,000 bond, the cost is $18.75 per month, or 1.5% of the com- 
missions earned at the 5% rate on sales of $25,000. Even if sales ina 
given month dipped to, say, $15,000, that Agent's bond expense would 
be only 2.5% of commissions earned at the 5% rate. And, to the extent 
sales commissionable at 10% were included, these bond expenses as 
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percentage of commissions earned would be even smaller. It is read- 
ily apparent that bond premiums are a relatively insignificant business 
cost. 

Likewise questionable is ASTA's present characterization of the 
trust account as "relatively inexpensive."’ This is diametrically op- 
posed to the characterizations ASTA formerly used for the trust ac- 
count, when its objective was to secure elimination. Indeed, we would 


be surprised if any significant number of the Agents presently taking 
out $25,000 bonds have handled their trust accounts at an expense of 
less than $18.75 per month. | 

A more balanced analysis of the relative costs and benefits of the 


‘pond and the trust account is, we believe, presented by the following 
excerpt from a letter from Mr. Newton E. Deiter, Continental Travel 
Service, Inc., Los Angeles, California, printed in the Travel Agent, 
January 10, 1962: 

[90] 


"From the aspect of an agent who has voluntarily accepted 
bonding, the current dispute between ATC and ASTA on this sub- 
ject seems to be inspired more by political than good business 
motives. Last year, this medium-sized Los Angeles agency se- 
cured, through our own insurance agent, a bond to the favor of the 
member carriers of the Air Traffic Conference of America. With- 
in our own organization, we found that the savings in time and 
general accounting expense, as well as the cost of maintaining the 
separate trust account itself, far outweighed the cost of the bond 
itself. As an example, immediately upon securing the bond, we 
eliminated our airline trust account, the bank charges for the 
maintaining of this account, and all the internal bookkeeping neces- 
sary for transfers of funds into the account for remittance to the 
carriers. In addition, we found that all monies coming into our 
organization reflected favorably on our balance sheet, where in the 
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past the considerable sums deposited in the trust account never 
showed in our balance sheet. We have eliminated approximately 
$30 a year in bank charges; we have eliminated 300 hours a year 
of accounting time at a conservative $5 per hour cost estimate 
and, in addition, we have put ourselves in a much more secure 
cash-flow position. 

"In order to be objective, it is necessary for us to have an 
appreciation of the carriers' problems. With constantly spiraling 
costs and lowering profits, it has become necessary for the car- 
riers to assure themselves of profit, complete remittances and to 


eliminate to the greatest extent possible any chance of default.” 
* * * 


As stated at the outset, the sole purpose of this letter is to lay to 
rest the spectre, raised by ASTA, that the Standard Ticket Plan will 
burden Agents by added "'clerical and administrative work.” We regard 


it as important to nail this unwarranted allegation at the outset, so that 
further consideration and analysis of the Plan can proceed in a more 
objective manner. 

Accordingly, we deliberately refrain from arguing, at this time, 
the merits and demerits of the technical objections and counterpropos- 
als advanced in the ASTA comments of November 29, 1962. 

Very truly yours, 


/s/ Clif Stratton, Jr. 
Assistant General Counsel 
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FOUR WINDS TRAVEL SERVICE 
PERSONALITY TOURS 
Hollywood 69, California 


December 13, 1962 


Mr. J. W. Rosenthal, Chief 
Routes and Agreements Division 
Bureau of Economic Regulation 
Civil Aeronautics Board 
Washington 25, D.C. 


Dear Mr. Rosenthal: 

I have been away from the office for a time and extremely busy on 
my return — therefore, please accept my apologies for replying so 
late .o your October 24th letter which was in response to my October 
18th letter and September 28th carbon of letter to ATC. Ido greatly 
appreciate your request for further information from me regarding 
the remittances by travel agents to air carriers ona monthly basis 
rather than the proposed three-times-per-month basis or the current 
twice a month basis. 

The proposed three times a month basis, toa considerable degree, 
nullifies the time saved with the single report and standard ticketing. 
Furthermore, both the twice a month and the three times a month re- 
porting bases are quite unusual to the entire business world, which 
operates fundamentally on a 30-day or monthly basis. | 

It appears to me that — and I would like to make formal request 
for — a system should be instituted of monthly reports ‘to carriers 
from certain agents, whether they have one office or dozens, who 
would qualify under very rigid credit and financial responsibility con- 
ditions. I feel that we are in this status, and this is normal and cus- 
tomary to practically every businessin America. Asa matter of fact, 
it is common not only tc business operations, but also every sound 
business source extends this type of credit to individual consumers — 
such as myself — on a 30-day basis: witness the Air Credit Card, 
familiar to our industry. 
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I realize that in the handling of air tickets the volume of dollars is 
quite extensive, but in addition to strict financial responsibility con- 
ditions, the bond requirements are even further protection for the air 
carriers. 

Lastly, anything that can be done should be done to relieve the 
travel agent of frequent red tape paper work in order that he may 
further devote his time directly to servicing the public and stimulating 
sales — resulting in mutual benefits to the travel agent, the air indus- 
try, and the public. 

Thank you kindly for the serious consideration by the members of 
the C.A.B. and the opportunity to express our views in this matter. 
Cordially, 


Harold Jovien 


[Received May 27, 1963] [98] 
AIRLINE FINANCE AND ACCOUNTING CONFERENCE 
A Division of Air Transport Association of America 
1000 Connecticut Avenue, N.W. 
Washington 6, D. C. 


May 23, 1963 
Mr. J. W. Rosenthal, Chief 
Routes & Agreements Division 
Bureau of Economic Regulation 
Civil Aeronautics Board 
Washington 25, D.C. 


Re: ATC Standard Agent's Ticket and Area Settle- 
ment Plan, Agreement CAB No, 16874. 


Dear Mr. Rosenthal: 

Messrs. McCall and Stratton and I greatly appreciated the oppor- 
tunity to confer with you and Mr. Wells on May 14th on the Standard 
Agent's Ticket Plan. Set forth below are remarks on some of the 
principal topics we discussed, particularly those where you or Mr. 


Wells indicated a desire for further information or explanation. 
* * * 
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5. Agents Operating Multiple Locations and Using Central 


Bookkeeping. 
One problem posed by Agents with multiple ("branch") locations — 


the question of how and when to integrate them into the Plan as it is 
implemented area-by-area — has been dealt with above. 

The Fugazy chain of travel agencies, in a letter to the Board dated 
November 20, 1962, raised two other problems involving multiple- 
location Agents. These are: (1) Agents operating 10 or more branches 
are presently permitted to remit once a month, instead of twice a 
month as required of ordinary Agents; Fugazy wants this special treat- 
ment to continue; and (2) an Agent operating multiple locations, and 
employing central bookkeeping (as distinct from having each branch 
report to the carriers independently) may find it difficult to meet the 
deadlines under the Plan for remitting to the area bank, in view of time 
lag involved in the branch office-to-central office-to-area bank se- 
quence. 

It will be noted that these are, in fact, separate problems, although 
there is some tendency to confuse them. 

With respect to problem '(1)" — the special once-a-month remit- 
ting frequency for Agents with 10 or more branches — you have been 
previously advised that the Air Traffic Conference specifically con- 
sidered the question at its Fall 1962 meeting, and "refused to continue 
preferential treatment with respect to remitting frequencies for cer- 
tain large Agents, and determined that the Plan should go ‘into effect as 
adopted, 'with no discrimination as between agents'"’. (See Mr. Strat- 
ton's letter to Mr. Rosenthal, November 20, 1962. So far:as I know, 
this continues to be the position of the carriers.) 
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With respect to problem "(2)" — the potential difficulties of multi- 


ple - location Agents using central bookkeeping — we recognize that 
some adjustment may be appropriate. As we pointed out to Mr. Wells, 
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this problem is not peculiar to the few Agents operating 10 or more 
branches, but could apply to an Agent operating as few as two offices 
(located, say, in New York and Los Angeles) and desiring to use a cen- 
tral bookkeeper to prepare sales reports and remittances. 

It was suggested that multiple-location Agents could remit on the 
same dates applicable to other Agents, but on an estimated basis, sub- 
ject to adjustment as the central bookkeeper completed his work. (A 
convenient deadline for such adjustment might be the date on which the 
next report/remittance is due.) I regard this as an excellent, and I be- 
lieve practical, suggestion. This would preserve the principle that all 
Agents be treated on the same basis, and required to remit at the same 
time. As to the mechanics for determining the "estimated" remittance, 
there are several I would like to explore with the Interconference Com- 
mittee — and with the Agents concerned, since it may well be that dif- 
ferent bases may be appropriate for different Agents. The estimated 
remittance could be based on historical experience, including season- 
ality factors. It could, depending on the frequency of field office reports, 
and rapidity of delivery to the central office, be in part actual and in 
part projected (e.g., seven days actual, three days estimated). In some 
instances, it might be feasible for the field office to report and remit 
directly to the area bank, using a copy of its report to the home Office, 
subject to adjustment after the home office had reviewed the report and 
made any necessary corrections. 

Before leaving this subject, one other comment should be noted. 
One of the very largest Agents, operating well over 10 branches, has, I 
understand, dropped central reporting after trying it for some years, 
and reverted to having each branch report and remit directly to the air- 
lines. For this Agent, I should think the Area Settlement Plan would 
pose no present problems. The Fugazy chain, on the other hand, evinces 
great interest in central reporting. We of the ATA staff are certainly 
interested in any reasonable approach that will permit Agents desiring 
to use central reporting to do so, without discriminating against other 


Agents in the matter of remittance dates. 
* * 
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7. Reporting Twice a Month vs. Three Times a Month 

As you may know, the carriers’ original draft of the Standard 
Agent's Ticket Plan contemplated that Agents would report and remit 
weekly, the report to be placed in the mail on Friday and to cover sales 
through the preceding Thursday. Representatives of ASTA discussed 
this proposal with the air carrier committee in charge of formulating 
the Plan on May 8, 1962. The ASTA representatives detailed various 
objections to the weekly reporting proposal, both as to frequency of re- 
porting and failure to coincide with month-end and Bates end account 
closing practices. 

In the light of that discussion, the carriers reviewed the matter and 
re-evaluated the cash flow, particularly as related to the bank charges 
for handling the Plan. The carriers concluded that the bank charges 
could be carried under the modified Plan, as presently before the 
Board, which requires reports on the 10th, 20th, and last days of the 
month, to be delivered to the area bank not later than the third work- 
ing day after the close of the period, or to be placed in the mail on the 
second such working day. 


This revised proposal, with the final report period coincident with 
the end of the month, disposed of problems with respect to month-end 
and year-end closing of accounts, so that phase of the matter is no 


longer of concern. 

ASTA has nevertheless urged that the Board require surtier modi- 
fication of the Plan, so that instead of three-times-a-month reporting, 
Agents’ reports and remittances would continue to be made on the Ist 
and 15th of each month (with a few days allowed for the report to reach 
the bank). 

As we have explained to you, the carriers’ cash flow computations 
indicate that it would be impossible to accommodate AST A's twice-a- 
month proposal because of the costs to the carriers of assuming the 
bank charges with no concurrent improvement in cash flow. The car- 
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riers’ cash flow data has been submitted to you, and reviewed and 
analyzed by Mr. Wells. If we understood Mr. Wells correctly, his 
analysis confirms the carriers’ conclusion that twice-a-month re- 
porting would impose substantial additional costs on the carriers, 
and that the three-times-a-month reporting proposed in the Plan is 
as far as the carriers can go without incurring undue costs. 

Against ‘this background, the issue boils down to just this: Since 
the carriers cannot be expected to assume the additional costs incident 
to implementing the Plan on a twice-a-month reporting basis, the only 
practical choice appears to be three-times-a-month reporting, or aban- 
don the Standard Agents Ticket. 

I believe further progress toward accomplishment of the Standard 
Agent's Ticket Plan is possible only if all concerned start from this 
basic proposition. 
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* 


Conclusion 

According to my notes, the foregoing letter covers in detail the 
particular problems raised during our discussion of May 14th. If it 
does not, 
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or if other matters occur to you, I will be happy to submit any further 
information or data you think requisite. 

I sincerely hope that, in view of the additional information herein 
supplied, the Standard Agent's Ticket Plan can be expeditiously proc- 
essed, approved by the Board, and implemented. 

Copies of this letter are being sent to counsel for ASTA and for 
the Fugazy agencies, who, as J understand it, are the only representa- 
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tives of Agents who have filed comments with the Board and copied in 
the ATA staff. 

Very truly yours, 

/s/ E. F. Kelly 


Vice President-Finance 
cc: Mr. Wells and Accounting 


[120] 
Order No. E-19945 


ORDER DEFERRING ACTION ON AGREEMENT. 

The air carrier members of the Air Traffic Conference of Amer- 
ica (ATC) have filed with the Board under section 412 of the Federal 
Aviation Act of 1958, as amended, (the Act) a resolution proposing 
significant changes in the business relationships between such car- 
riers and their travel agents, which are currently governed by the 
ATC agency resolution and Sales agency agreement. The resolution, 
entitled "Standard Agent's Ticket and Area Settlement Plan" (Plan), 
by its terms is not to be effective until approved by the Board. 

The more important provisions of the resolution are described 
in the appendix hereto. In brief, the Plan contemplates that an ATC- 
appointed agent would be required to use a Single standard form of 
ticket in the sale of passenger air transportation performed wholly 
within the continental United States, Hawaii and Canada. Pending 
any endorsement by the airline members of the International Air 
Transport Association, the Plan would be optional for on-line tickets 
involving travel to or from points outside that area. Also, an agent 
would report sales and remit moneys due carriers toa designated 
bank in one of several prescribed geographical areas instead of 
using the ticket stock of, and reporting and remitting to, each of his 


carrier principals, as at present. The designated area bank (the 
bank) would review the agent's report, distribute the remittance due 
each airline, and notify the Secretary of the Airline Finance and 
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Accounting Conference (AFAC) of any failure of an agent to report 
or of other irregularities. The bank's service charges, estimated 
at 2.5 to 3 cents per auditor's coupon processed, and the cost of the 
standard ticket and other forms required would be borne by the 
members of ATC. On the other hand, the Plan would require agents 
to report sales and remit cash to the airlines more frequently than 
under present rules and to acquire from AFAC an industry-approved 
validator-ticket writer. 
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A number of potential benefits have been ascribed to the Plan 
by ATC. Insofar as agents are concerned, ATC states that the Plan 
would serve to alleviate workload by reducing to one universal type 
the number of ticket forms to be stocked and issued; to centralize the 
source from which an agent must requisition ticket stock; to reduce to 
one the number of sales reports per reporting period; to centralize the 
location to which an agent must report and remit; to enable an agent 
to use the most modern ticket issuing devices, which save time and 
reduce costs; and to supply the agent with a versatile ticket form 
issuable by machine or hand as the tariff and itinerary dictates. The 
beneficial objectives of the Plan from the standpoint of the airlines 
are, according to ATC, to improve cash flow; to achieve greater 
uniformity and efficiency in the issuance of tickets; to provide ticket 
forms which are easy to issue and process; to eliminate competitive 
pressures by having the agency rules relating to delinquency and 
default administered by an impartial organization; to eliminate con- 
siderable administrative detail from sales offices, thereby freeing 
personnel for productive sales activity; to minimize the burden in- 
volved in maintaining ticket inventories; and to gain the cost advan- 
tage incident to volume purchases of ticket stock. 
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Comments on various aSpects of the Plan have been received 
from the American Society of Travel Agents, Inc. (ASTA), Levit- 
town Travel Center, Bon Voyage Travel Agency, Inc., Ask Mr. Foster 
Travel Service, Inc., Thomas Cook & Son, Incorporated, Fugazy 
Travel Bureau, Inc., Four Winds Travel Service and Personality 
Tours, Wilson Travel Service, and Sentinel Travel Bureau, Inc. 
Although such comments indicate interest in the adoption of efficient 
procedures, they reflect opposition principally to a proposed require- 
ment, discussed infra, that agents report and remit three times per 
month with a grace period for such remittances of three (two, if 
mailed) working days. Aside from problems related to the speed-up 
in cash remittances, the agents maintain that the efficiencies of a 
single ticket and single settlement will actually be realized only if 
the ticket, in addition to use in domestic transportation, is accepted 
by all IATA carriers, since an ATC-only agent otherwise would have 
to maintain individual carrier ticket stock under a supplemental 
agreement provided for in the Plan or face some loss of international 
sales. The agents also express dissatisfaction over the fact that 
those who also represent IATA carriers would have to remit at dif- 


ferent dates under this Plan then under their IATA arrangements. 


The agents object further to paying for the new type of validator- 
ticket writer and to certain other provisions or effects of the Plan. 

It appears to the Board that the Plan in broad form, ji.e., use of 
a standard ticket and centralized reporting, may represent a simpli- 
fication of operating procedures and techniques, and the Board en- 
dorses the carriers’ efforts to improve their own and their agents’ 
operating efficiency. The specific procedures by which the intended 
objectives of the Plan are to be achieved, however, present substan- 
tial problems of concern to the Board and involve matters that affect 
significantly the interests of the carriers and the traveljagency in- 
dustry. The implications of the Plan thus warrant careful examin- 
ation. Our purpose here, 
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therefore, is to review various details and effects of the Plan with 
the view of eliciting additional information and/or clarification 
necessary to further consideration of the matter, or possibly re- 
vision of the agreement. Accordingly, the Board proposes to defer 
action on the agreement and provide an opportunity for all interested 
persons to present formally their views. 

It may be noted initially that successful implementation of the 
Plan is premised in large parton its acceptance by IATA members. 


The Board has received no positive assurances, however, of any 


action by such carriers which would indicate affirmatively their in- 
tent to participate in the program, to accept the ticket where inter- 
national interline connecting travel is involved, or otherwise to per- 
mit its use. Absent such participation or recognition, it seems clear 
that the stated benefits of the Plan will fall far short of realization. 
For example, agents representing ATC members only must, of 
necessity, continue to maintain the ticket stock of such carriers to 
sell international interline travel via non-ATC members, to report 
such sales separately to ATC members under schedules different 
from those involved in the Plan, and, where the agent also represents 
IATA carriers, to report and remit separately to them. 1/ Thus, it 
is not clear whether implementation of the Plan under these circum- 
stances might not be less, rather than more advantageous to agents 
by comparison with the present system. 

The program involves considerable uncertainty as to the timing 
and order in which the Plan would be implemented in the various 
bank areas. We note that an amendment (Agreement CAB 16874-Al) 
provides that the Plan will be implemented in one bank area ata 
time; 2/ that it will be reviewed 180 days after initial implemen- 
tation to determine costs and degree of attainment of objectives; and 
that the Executive Secretary of ATC will recommend, within 255 days, 
expanded implementation, elimination, or modification of the Plan. 
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Any expansion beyond the initial bank area would have to be specifi- 
cally authorized by vote of the members of ATC. Thus, it is con- 
ceivable that complete implementation of the Plan could involve a 
substantial period of time, during which period some agents would 
be subject to the present procedures while others would come under 
the more restrictive provisions of the Plan, e.g., the increased 
number of remittance periods. This situation might create serious 
inequities within the agency industry. The Board, therefore, wishes 
to be informed as to the order in which the carriers propose to im- 
plement the Plan in the various areas and the prospective time table. 


It is understood that approximately 3,223 agents in the U. S. 
represent both IATA and ATC members. 


It is understood that the Plan will be tried initially in the single 
State of Illinois, followed by expansion to the entire 13-state 
bank area based on Chicago. Ultimately, it is proposed that ten 
area banks will be designated in the U. S., Canada and ‘possibly. 
Hawaii. 
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Irrespective of the foregoing, which problems presumably are not 
insurmountable, it is apparent that the principal issue involves the cost 
of operation of the Plan. Thus, from the carriers’ view, the remit- 
tance procedure is of paramount importance since the charges to be 
made by the banks are not considered justifiable unless moneys 
accruing from the sale of air transportation become more readily 
available to the carriers. The carriers have indicated that cash 
flow computations show that implementing the Plan on the present 
twice-a-month reporting basis would impose substantial additional 
costs on the carriers, and that the three-times-a-month reporting 
proposed in the Plan is as far as the carriers can go without incur- 
ring undue costs. The practical choice therefore, according to 


ATC, is to proceed on the basis proposed or abandon the Plan. 
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On the other hand, comments so far received from agents reflect 
major objection to the increase in remittance frequencies from two 


to three times per month 3° and the reduction in the grace period 
from five calendar days (from the last day of the reporting period) 
to two working days, i.e., when the remittance is mailed. 4/ They 


point out that, in order to remain competitive with the Universal 
Air Travel Plan (UATP) and other airline credit practices, many of 
them have adopted the procedure of issuing tickets and subsequently 
billing clients therefor; that with the accelerated remittances, 
agents would frequently have to pay the carriers for tickets sold 
before collecting from customers; thus, it would be necessary for 
these agents to obtain at their own expense sufficient working capital 
to carry accounts for approximately 30 days. Further, certain of 
the multi-branch agents using central accounting procedures indi- 
cate that their individual branches are not equipped to handle re- 
ports and that it would be physically impossible to mail a single 
report for the entire firm within the specified grace period. 

In sum, it appears to the Board that the agents generally agree 
with the Plan in principle; that the carriers believe the major por- 
tion of the expense of the program should be borne by the agents; 
and that the agents may not view the over-all benefits as offsetting 
the more restrictive proposed requirements on remittance and 
grace periods. On the basis of available information, it is difficult 
for the Board to assess fully the advantages and disadvantages to 
all concerned. If the Plan, in fact, represents a significant im- 
provement in the method of operation for carriers and agents, 
every effort should be made to reach an equitable solution. Other- 
wise, it properly should not be implemented. The Board so far has 
received comments from ASTA and a few individual agents; none 
from individual carriers. It would urge representatives of both 
industries to present further views on the subject. 


3/ Certain agents operating ten or more authorized locations are 
presently permitted to remit only once a month but this excep- 
tion is abolished by the new plan so that the increase: for these 
agents will be from once to three times per month. 


Also see the discussion of Paragraphs 16 and 23 of the resolu- 
tion in the Appendix hereto. 
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Insofar as agents are concerned, the Board would be interested 
in receiving statements as to whether the Plan merits approval or 
disapproval in its present form. Such statements should explain 
fully the reasons in support of or in Opposition to the Plan. Where 
the Plan is basically acceptable subject to modification, specific 
suggestions are desired on alternative procedures. In this connection, 
the reporting difficulties anticipated by multiple-location agents 
using central bookkeeping might be resolved by reporting on an 
estimated basis. 5/ Otherwise, it is not apparent to the Board that 
multiple-location agents should operate under procedures ‘more 
liberal than those applicable to agents with Single locations. 

With respect to the carriers, the Board particularly desires 
additional information as to the reasons why it is believed that the 
benefits anticipated under the Plan justify the substantial added costs, 
particularly to agents, which the program entails. ag Gs is apparent, 
of course, that the Plan would improve cash flow. We presume that 
the principal objective here is the recovery of added costs of the 
program rather than improvement of the carriers’ financial position 
per se; any broad program along the latter line would seem to in- 
volve adjustment of carrier collection and credit practices in areas 
other than agency only. In any event, it would appear that other 
stated benefits, e.g., a uniform ticket, volume purchases of tickets, 
central requisition source, etc., could be achieved through joint 


industry efforts not involving the area bank settlement portion of 
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the Plan. In short, it is not readily apparent that the Plan represents 
such a sufficient improvement over present procedures as would 
warrant the added financial burden involved, or that the assumed 
benefits to agents are proportionate to the expenses which they 

would bear. 7, 


The estimate could be based upon sales in the previous period, 
in the same period of the previous year, or other appropriate 
basis, with a Settling adjustment within a reasonable number of 
days following the estimated remittance. We presume that 
under this procedure, distribution of funds by the designated 
area banks would also be made on an estimated basis. 


The 1962 Origin and Destination Survey places the number of 
domestic tickets at 33,741,460 (ona 10% sample basis), subject to 
certain exclusions. Applying a factor of 25%, suggested by 
ATC, approximately 8,435,365 of the total would represent 
tickets sold by agents, and the area bank service charges, at 
2.5 cents per item, would amount to at least $210,884. By 
contrast, a review of cash flow data contained in the agreement 
(Exhibit I, page 4) indicates that, at a daily agency sales volume 
of $2 million, the carriers are projecting a net gain of $300,000 
per-annum based upon changing agents’ remittance frequencies 
from twice to three times per month. However, it appears to 
the Board that a more accurate figure may be in excess of 
$450,000 when allowance is made for the greater average 
number of days cash is presently held by those multi-branch 
agents now authorized to remit monthly (16.5 days vs. 9 for 
other agents, exclusive of grace periods). We assume that in 
responding to this order, the carriers will fully discuss the 
specific costs of the program in relation to the comparative 
benefits to them resulting from the improved cash flow. 


In this connection, the Board desires current information on 
the specific procedures which would be applicable to the re- 
quired acquisition by agents of validators and ticket writers. 
Such data, including costs, should cover both initial and full 

implementation of the Plan. 
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Aside from the broad aspects of the Plan, certain specific 
features warrant brief comment. It appears that the increased 
remittance frequencies and shortened grace period will increase 
the risk of an agent becoming delinquent and being so cited on the 
list of such agents published monthly by ATC. There are at least 
two alternative approaches which should be considered to make the 
arrangement more equitable. The carriers could, for example, 
increase the number of times an agent must appear on ATC's 
monthly delinquent list before withdrawing ticket stock, or the 
grace period could be extended from the proposed 2 and 3 working 
days, perhaps to 4 and 5 working days. 8/ Also, further consider- 
ation should be given to the need, in the light of all other safeguards 
in the agency rules, for the new rule requiring withdrawal of ticket 
stock and authorization to issue exchange orders from an agent who 
fails to remit within 10 days. 9/ 

As indicated above, the Board will defer further action on the 
matter for a period of 30 days to allow interested persons an Oppor- 
tunity to submit comments. ; 


ACCORDINGLY, IT IS ORDERED: 


1. That action on Agreements CAB 16874 and 16874-Al be and 
it hereby is deferred; : 


2. That any interested persons may file statements in triplicate 
with the Board's Docket Section concerning the foregoing within 
30 days after the issuance of this Order. Such statements’ should 
conform with the general requirements of the Board's Rules of 
Practice in Economic Proceedings; and 


3. That this Order shall be published in the Federal Register. 


By the Civil Aeronautics Board: 


(SEAL) HAROLD R. SANDERSON 
Secretary 
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This suggestion would result in slightly more liberal grace 
periods than are contained in the currently effective agency 
resolution which allows 5 (if mailed) and 7 (if delivered) 
calendar days after the last day of the reporting period for 
submission of the remittance. Converting to average working 
days (by allowing for Saturdays, Sundays and holidays) the 
present requirement is about 3.5 and 4.8 days. 

See Appendix A for discussion of Paragraph 15 of the 
agreement. 
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APPENDIX A 


PRINCIPAL PROVISIONS OF RESOLUTION TO IMPLEMENT 
AREA SETTLEMENT PLAN AGREEMENT CAB 16874 1/ 


11. Airline Identification Plate 

This means a plate bearing the airline's name (or authorized 
abbreviation) and code number and the agent's name, location and 
code number, for use ina ticket validator. Specifications for the 
plate are to be determined by the Executive Secretary - ATC (I.T) 


{1. Designated Area Bank 
This means a bank designated to receive and process sales 


reports and remittances from authorized agency locations ina 
designated geographic area. No bank having a bank travel depart- 
ment will be so designated. (I.U) 


13, 4,5, 7 Placement and Removal of Airline Identification 

Plates 2/ 

After appointing an agent, the carrier will furnish airline 
identification plates for use at authorized agency locations, but not 
necessarily to all such locations operated by the agent. (IV.E) 

During the pendency of an appeal of removal from the Agency 


list, appointing carriers are required to withdraw airline identifi- 
cation plates unless the agent posts the supplemental bond specified 
in paragraph 27 of the Sales Agency Agreement. (IV.I.6) | 

During the period of an agent's suspension, all appointing car- 
riers are required to withdraw airline identification eee previ- 
ously given such agent. (IV.I.7) 

A carrier cancelling the appointment of an agent shall promptly 
repossess the airline identification plate from each agency location. 
(IV .K) 


The particular section numbers of the Sales Agency Resolution 
or Sales Agency Agreement (SAA) which would be amended, de- 
leted or added to are indicated in parentheses following the 
discussion of each paragraph. 


The presently effective comparable sections refer to ticket stock, 
ticket forms or exchange orders rather than to airline identifi- 
cation plates. Similar changes applicable to Canada are in- 
cluded in paragraphs 9 through 13. 
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714A Termination of Sales Agency Agreement Upon Default 

If an agent fails to remit to an ATC member within fifteen days 
after the last day of the sales report period prescribed by the Sales 
Agency Agreement, the carrier shall immediately, after confirming 


the non-remittance by telephone or telegraph with the designated 
area bank, notify the Executive Secretary of ATC. The latter shall 
notify all carriers and terminate the Sales Agency Agreement on 
their behalf. (VIIA) 3/ | 


115, 27 Withdrawal of Airline Identification Plates Upon Default 

If the agent is in default to a carrier, the latter may either 
terminate the Agreement, as between it and the agent, by notice in 
writing to the agent, or may, for such periods as it deems advisable, 
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Ware 


withdraw its airline identification plate and revoke authorization for 


the agent to draw its own exchange orders on the carrier. 4/ Under 


the second alternative, the carrier is required to notify immediately 
(through the Executive Secretary - ATC) other carriers and the 
Secretary-AFAC who are required to withdraw all ticket forms, 
exchange orders, airline identification plates and authorizations to 
draw the agent's own exchange orders upon such carriers. The 
agent shall not thereafter be supplied with these items by the Sec- 
retary - AFAC and the carriers until 7 days after the Executive 
Secretary - ATC mails a notice to each carrier that the agent has 
satisfied or adjusted all amounts due any member. (VII B, SAA 115) 


915 Failure to Remit Within 10 Days 

A further requirement of paragraph 15 is for immediate notifi- 
cation to all carriers and withdrawal of ticket stock, exchange or- 
ders, airline identification plates and authority to issue its own 
exchange orders from an agent upon advice by the designated area 
bank that the agent has failed to remit within 10 days after such re- 
mittance was due. 5/ (VII B) 


3/ The presently effective section VII A states that the agent must 
remit "within 15 days after such remittance is due under the 
terms of the Sales Agency Agreement". Under the latter 
(paragraph 5), the agent is to report and remit not later than 
the first and 16th days of each calendar month through the close 
of business on the preceding day. The carrier may, in writing, 
designate other intervals. Thus, as the Board understands it, 
the present rules provide for a sixteen-day default period 
running from the last day of the sales report period, and the new 
plan would reduce this default period by one day. 


As the Board understands it, this option is not available to the 
ATC member where the default consists of failure to remit within 
15 days resulting in termination of the Sales Agency Agreement 
by the Executive Secretary - ATC. 


The Board understands this language to provide that the ten days 
run from the last day of the reporting period. 
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116 New Basis for Appearance on Monthly Delinquency List 


This paragraph requires the Executive Secretary of ATC, upon 
being notified of an agent's delinquency, pursuant to paragraph 5 of 
the Sales Agency Agreement, to senda registered letter to such 
agent, notifying all carriers of the action. As revised herein, all 
agents must report and remit 3 times monthly by the third working 
day after the last day of the reporting period (if mailed the: remit- 
tance must be postmarked by the second working day). 6/ Thus, 
the grace period for avoiding appearance on the monthly delinquency 
list is significantly reduced, even after allowing for the difference 
between a working day and a calendar day. The paragraph:continues 
the present provision for monthly publication of a list of agents 
receiving such letters, and withdrawal of tickets, exchange orders 
(and now airline identification plates) from any agent appearing on 
the monthly list 4times during any 12 consecutive months. (VII C)7 


117 Notification to IATA 

This paragraph provides that if any ATC member or designated 
area bank notifies the Executive Secretary of ATC that an agent has 
failed to remit or that his check was returned by the drawee bank 
for insufficient funds, such information shall be transmitted to IATA. 
Similar information from IATA regarding its agents will be passed 
on to ATC members. 8/ (VI F) 


118, 32 Elimination of Monthly Remittances 
The exception permitting agents with at least ten Sctuevined 


locations to remit at intervals less frequent than twice monthly is 
repealed in its entirety, as is authorization for the Executive Secre- 
tary - ATC to enter Supplemental Sales Agency Agreements with 
agents eligible to employ special remitting frequencies. (XT) 
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{18 Recovery of Ticket Stock 

When the Secretary of AFAC is required to withdraw Standard 
Agent's ticket forms and exchange orders from an agent, he will 
designate an ATC member for such purpose, and the latter will also 
recover all airline identification plates. (new section XI) 


6/ At present, reports and remittances are required twice monthly 

(with an important exception permitting monthly reporting for 
agents with 10 or more locations) within seven calendar days 
after the last day of the reporting period (if mailed the remit- 
tance must be postmarked by the fifth calendar day). (On aver- 
age, a working day approximates 1.4 calendar days.) 


As filed the paragraph would continue notification to IATA and 
use of IATA's similar list; however, such provisions were de- 
leted, effective April 22, 1963, by Agreement CAB 5044-A97, 
which also contained new procedures for the reinstatement of 
previously delinquent agents. 


Mention of the designated area bank is the only practical change 
from the present rule, which is apparently still in effect despite 
the recent elimination of the inter-association exchange of 
monthly lists of delinquent agents (see footnote 7). 
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APPENDIX A 


720 Carrier Ticket Stock Under Special Supplemental Agreement 

This paragraph provides that a carrier may enter a Special 
Supplemental Agreement whereby it supplies an agent it has under 
appointment with ticket forms and exchange orders for issuance solely 
for transportation to or from points outside the continental U.S. 


and Canada. ATC states that this arrangement is designed to accom- 
modate ATC-only agents and ATC-only carriers until such time as 
IATA recognizes the Standard Agent's Ticket for international in- 
terline transportation, or participates in the plan. The Special 
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Supplemental Agreement continues existing remittance periods, re- 
quires report of defaults and dishonored checks per section VII A as 
revised herein, and specifically excludes the arbitration procedures 
provided in the basic agreement. The form of the Special Supple- 
mental Agreement is shown in Attachment A to the instant resolution. 


721 Order of Preference of Use of Airline Identification Plates 

In selling air passenger transportation, the agent is to use airline 
identification plates in the following order of preference: (a) the 
carrier through which the reservation is made, provided such carrier 
participates in the routing; (b) the carrier performing the first 
sector; (c) if the agent has neither of these plates, the plate of any 
carrier participating in the transportation; (d) if the agent has none 
of these, the plate of any other carrier. (SAA 12) 9/ 


122 New Rules for Issuance of Tickets and Exchange Orders 


This paragraph requires the agent, in selling transportation on 
the lines of the carrier to issue only Standard Agent's tickets or 
exchange orders, but provides for exceptions, if authorized by the 
carrier, for use of: (1) the agent's own exchange orders; (2) en- 
velope - type exchange orders; (3) carrier ticket forms or exchange 
orders (under a Special Supplemental Agreement); and (4) forms 
issued under the IATA Passenger Sales Agency Agreement. 

Standard Agent's ticket forms and exchange orders would be 
supplied to the agent by the Executive Secretary of AFAC as agent 
for the appointing carrier. The form of the standard ticket is shown 
in Attachment B to the instant resolution; the Agent would be re- 
quired to enter the commission and net remittance on each ticket 
(auditor's coupon). 


9/ Under the presently effective provision, the agent is: ito issue 
tickets or exchange orders of carriers in the following order of 
preference: 


(a) the originating carrier; (b) any carrier participating in 
the routing; (c) any other carrier party to the resolution. 
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The agent would be required to procure (at agent's cost) one or 
more validators, or ticket writers, for use at each place of business 
covered by 'the Agreement and of a type approved by the Secretary - 
AFAC. The carrier would supply one or more airline identification 
plates for use in the validators or ticket writers, such plates to re- 
main the property of the carrier. The paragraph specifies that, in 
addition to ticket forms, identification plates supplied for use ata 
specified place of business shall not be used at any other place of 
business. (SAA 14) 


{23 New Collection and Remittance Rules 

All agents are required to report and remit 3 times monthly for ~ 
all transportation or ancillary services sold under the agreement for 
which the agent has issued Standard Agent's Tickets or exchange 
orders, or drawn exchange orders on the carrier. The report would 
be on a new form supplied: by the Secretary-AFAC (Exhibit VI ac- 
companying the resolution). 

The report and remittance are required to be delivered to the 
designated area bank within 3 working days following the last day of 
the reporting period, or postmarked (by post office mark, not postage 
meter) not later than midnight of the second such working day. 

10/ There is also provision for a "no sales report'’form. As at 
present, the agreement provides that moneys, less applicable com- 
missions, collected by the agent and transportation receipts and 
similar documents shall be the property of the carrier and held in 
trust by the agent until satisfactorily accounted for to the carrier. 
11/ (SAA 45) 


10 At present agents are required to remit twice a month; such 


remittance must be received by the carrier within 6 calendar 
days of the date due; i.e., the day following the close of the re- 
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porting period, or thus within 7 calendar days. If mailed, the 
remittance, under present rules, must be postmarked within 

4 calendar days of the date due (the equivalent of 5 calendar 
days from the end of the reporting period). Under an exception 
which would be repealed by the instant agreement, agents with 
ten or more authorized locations may remit once a month. AS 
the Board understands the present provisions of the agency re- 
solution and Sales Agency Agreement, the grace periods afforded 
such agents reporting monthly are no greater than indicated 
above, i.e., 7 calendar days, or 5 calendar days if mailed. 
Under another present provision which would be repealed, how- 
ever, agents with ten or more locations which report 3 times 
monthly are permitted a grace period of 9 working days. Only 
one agent is understood to be presently remitting on this basis. 


The paragraph continues an old requirement relating to individ- 
ual agent's bonding for the benefit of the carrier. The Board 
understands that this language is obsolete, insofar as U.S. 
agents are concerned, in view of the now effective industry 
bonding program. 
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130 Additional Bond During Arbitration 
If, pursuant to the Sales Agency Resolution, the agent demands 


arbitration, he must surrender all airline identification plates and 
Standard Agent's ticket forms and exchange orders unless he posts 
with the Executive Secretary - ATC a bond (or supplement to an 
existing bond) in an amount equal to his highest monthly ATC- 
commissionable sales in any one of the past 12 months. If! the agent 
posts such bond, he shall continue to be supplied with airline identi- 
fication plates, and Standard Agent's ticket forms and exchange 
orders, subject to certain conditions. (SAA 127.d) 


133 Interconference Area Settlement Plan Committee 
The committee is established to develop proper procedures and 


manuals, maintain liaison with specified banks, and select vali- 
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dators and ticket writers. It is to consist of eight members, two 
of whom shall be members of each of four different ATC and AFAC 
committees. Provision is made for interim liaison with and 
eventual full. participation in the committee by IATA. 
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[Received Sep. 20, THOS. COOK & SON 
1963, CAB] Incorporated 


587 Fifth Avenue, New York N.Y. 


September 19, 1963 
Civil Aeronautics Board 
Docket Section 
Washington 25, D.C. 


Agreement CAB 16874 and 16874-A1, Docket 14191 
Order Deferring Action on A.T.C. Standard Agent's 
Ticket and Area Settlement Plan 
Order No. E-19945 

Gentlemen: 

In accordance with the above Order, we submit the following state- 

ment representing the view of the corporation in the Plan. 

1. Thos. Cook & Son operate 38 agency locations in USA and 
Canada and use central accounting procedures to prepare 
sales reports for A.T.C. and 1.A.T.A. carriers, thus Sim- 
plifying their accounting as well as our own. Individual 
branch locations are not equipped to handle such reports. 
The Plan is basically acceptable to Thos. Cook & Son sub- 
ject to certain modifications, particularly in the proposed 
grace period of two working days; i.e., when the remittance 
is mailed. Thos. Cook & Son are reporting presently three 
times monthly with a grace period of nine working days and 


this grace period is essential to the continued operation of 


the central accounting procedure. 
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It is submitted that the Plan be modified to permit multiple- 
location agents using central bookkeeping to report three 
times monthly with a grace period of nine working days; ie., 
an additional seven working days grace period. Thos. Cook 
& Son recognize that the cash flow encouraged under the Plan 
is of fundamental importance and is agreeable to an estimated 
amount being remitted to, and held by, the area settlement 
bank in the equivalent of seven working days sales: Since 
seven working days are approximately equal to ten’ calendar 
days, this deposit" amount would represent the sales of 

one reporting period and could be readily adjusted on the 
basis of sales in each previous period. | 
Additionally, it is submitted that multiple-location ; agents 
using central accounting procedures be excluded from the 


Plan until such time as the implementation of the Plan per- 


mits central 
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remittance to one area settlement bank in the U.S.A. and to 
one area settlement bank in Canada. Bookkeeping problems 
would be created if the Plan were applied gradually over a 
period of time to the different branch locations. | 
The Plan requires that reports be made on forms supplied by 
the Secretary - AFAC. Thos. Cook & Son feel that some flexi- 
bility in this should be allowed so that agents can prepare re- 
ports on existing accounting machine equipment. 

Very truly yours, 

Thos. Cook & Son, Incorporated 


Per: /s/ A. Crotty 
Secretary-Treasurer 
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American National Bank and Trust Company of Chicago 
LaSalle at Washington, Chicago 
September 20, 1963 


Mr. Stuart L. Tipton, President 

c/o Air Transport Association of America 
1000 Connecticut Avenue, N.W. 
Washington 6, D.C. 


Dear Mr. Tipton, 

We are aware of the Standard Agent's Ticket and Area Settlement 
Plan proposed for travel agents by the Air Traffic Conference, includ- 
ing the comment concerning such Plan as set forth in Order E 19945 
of the Civil Aeronautics Board. 

In the light of the Board's expressed intention of seeking additional 
information ‘concerning this Plan from all concerned, including all car- 
riers individually and jointly, we are prompted to write to you with the 


request that we be permitted to discuss our possible participation in 
this Plan as an Area Bank with you. We shall be pleased to send an 
official representative to Washington to discuss this possibility with 
you and the Civil Aeronautics Board if that is required or desirable. 

It is our present opinion that, based on the material we have so 


far reviewed - and subject to verifying this expectation from corroborat- 
ing sources, we are in a position to handle the mechanical aspects of the 
Plan without requiring a change in the present semi-monthly reporting 
of travel agents or in the present grace period procedure. 
We shall look forward to your response in this connection. 
Sincerely, 
/s/ Rodney O. Daly 


ROD/n 
cc: Mr. Allan S. Boyd, Chairman 
Civil Aeronautics Board 


[Received, Civil Aeronautics Board, Sept. 24, 1963] 


[Rec'd Sep. 23, 1963] 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C 
Agreement 


Agreement among the : CAB 16874 
MEMBERS OF THE AIR TRAFFIC ‘ and 16874-Al 
CONFERENCE OF AMERICA : Docket 14191 


proposing a standard agent's ticket and 
area settlement plan. 


STATEMENT CONCERNING AGREEMENTS 
CAB 16874 and 16874-Al 
Communications with respect to this statement should be addressed to: 
John D. Stewart, Vice President 
American Express Eempany 


65 Broadway 
New York 5, New York 
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FACTS 

The members of the Air Traffic Conference of Aneuied (ATC) have 
filed with the Civil Aeronautics Board (the Board), pursuant to Section 
412 of the Federal Aviation Act of 1958, a resolution entitled "Stand- 
ard Agent's Ticket and Area Settlement Plan”. ecu CAB 
16874 and 16874-Al) 

By Order No. E-19945, issued on August 23, 1963, the Board de- 
ferred action on the foregoing resolution and granted interested per- 
sons 30 days within which to file statements concerning such resolu- 


tion. This statement is submitted by American Express Company in 


response to such order. 
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DISCUSSION 


Standard Agent's Ticket 
Like most organizations engaged in business for profit, American 


Express Company strongly supports any effort to increase efficiency 
and reduce costs. From this standpoint it heartily approves the con- 


cept of a Standard Agent's Ticket. However, the net advantages of such 
a ticket to the travel agent, if adopted only by ATC and not by IATA, 
are minimal at 
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best. The reasons against the adoption of a Standard Agent's Ticket 
which is not available by use by IATA carriers as well as ATC car- 
riers have already been set forth in comments heretofore submitted 
to the Board and are discussed in the Board's Order No. E-19945. 
Accordingly, American Express Company believes it would serve no 
useful purpose to reiterate those reasons herein. Suffice it to say that 
American Express Company supports the position that approval of the 
concept of a Standard Agent's Ticket for use by ATC carriers should 
not be approved unless and until the concept is also adopted for use by 
IATA carriers. 
Area Settlement Plan. 

American Express Company is not opposed to some form of area 
settlement plan if it will have the effect of increasing efficiency in re- 
porting requirements without at the same time imposing an undue fi- 
nancial burden on sales agents. It is most unfortunate that the ATC 
carriers have chosen to place in large part the additional costs of their 
plan upon their sales agents through requiring an increased frequency 
of settlements, notwithstanding the economies that will accrue to the 
carriers themselves through 
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centralized purchasing and distribution of ticket forms and the like. 
To impose upon sales agents, who already operate on an extremely 
small margin of profit, the additional financial burden which will re- 
sult from more frequent settlements will have the effect of reducing 
the funds available to agents for advertising and promotional purposes, 
and cannot help but result in a curtailment of their activities in that re- 
gard. This is particularly true in the area of domestic air transporta- 
tion where the sale of air tickets already results in only marginal prof- 
its and even losses to many agents due to the relatively low dollar cost 
of the tickets and the correspondingly low commission revenue to agents. 

American Express Company believes that the additional expense 
to the carrier of the area settlement plan should be borne by the car- 
riers themselves and should not be imposed on agents by requiring 
thrice monthly settlements. The carriers are in a far better position 
than agents to absorb such additional expense, since they will be able 


to offset such additional expense in whole or in large part by the sav- 
ings to them resulting from a reduction of 
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ticket printing and distribution costs, elimination of administrative de- 
tail, simplification of ticket inventory control and like. On the other 
hand, any purported advantages to the agent stemming from the ATC 
area settlement plan in its present form would be minimized in large 
part by the increased financial burden of more frequent settlement re- 
ports and by the increased clerical work resulting from the necessity 
to observe and comply with completely separate and different reporting 
schedules and procedures for ATC and IATA carriers. 

The Board has called attention to the fact that certain agents op- 
erating ten or more authorized locations are presently permitted to 
remit only once a month and has indicated that it is not apparent to it 
that multiple-location agents should operate under procedures more 
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liberal than those applicable to single location agents. We do not feel 
this provision (of which, incidentally, American Express does not now 
avail itself) is unduly favorable to multiple-location agents but is rather 
a realistic recognition of the problems of such agents in collecting, con- 
solidating and auditing settlement reports covering 


[158] 
such multiple locations. American Express believes that any change 
in present procedures should make due recognition of the problems pe- 
culiar to such multiple-location agents. For example, American Ex- 
press is currently developing and hopes - with the approval of its ap- 
pointing carriers - to inaugurate in the near future a consolidated sales 
report covering all of its authorized locations in the United States which 
will provide a single daily settlement to airlines based on a 15-day 
cycle. This type of reporting procedure, which we are convinced of- 
fers real and substantial advantages and economies both to ourselves 
and to the carriers, has become possible only through the use of our 
modern computer equipment. This procedure has been discussed in 
detail with leading carriers in both the domestic and international 
areas, and has received a favorable reception from them. It will be 
difficult and may be impossible to realize the advantages of this pro- 
cedure if each of our sales locations throughout the United States is 
required to settle to an area bank or if the reporting period is shorter 
than fifteen days. We therefore believe that, in order to permit the 
carriers to take maximum 
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advantage of this and similar procedures 
which may be developed in the future by other multi-location agents 
utilizing modern high-speed accounting and computing equipment, the 
area settlement plan should be made sufficiently flexible to permit a 
multiple-location agent, at its option, to elect to make a consolidated 
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settlement to one area bank and to authorize the Executive Secretary 
of the Conference to arrange with such agent for mutually agreeable 
reporting periods up to a maximum of fifteen days. 

SUMMARY 

1. American Express Company approves in principal'the adoption 
of a Standard Agent's Ticket. However, American Express Company 
opposes the adoption of such ticket for use by ATC carriers unless 
and until the same ticket is adopted for use by IATA carriers. 

2. American Express Company has no objection to the adoption of 
an area settlement plan for use in making remittances to ATC carriers 
provided that: 

(a) The implementation of such plan results in increased ef- 
ficiency in remitting procedures and does not impose any additional fi- 
nancial burden 
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upon sales agents; 

(b) Such plan would grant agents having more than one ap- 
proved location the option of making consolidated settlements for all 
locations to one area bank; 


(c) Such plan would authorize the Executive Secretary to ar- 
range with an agent electing to make such consolidated settlements, 
mutually agreeable reporting periods not greater than fifteen days. 


Dated: September 20, 1963 


Respectfully submitted, 
/s/ John D. Stewart 


Vice President 
American Express Company 
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COMMENTS OF FUGAZY TRAVEL BUREAU, INC. 
ON THE BOARD'S ORDER NO. E-19945 
AUGUST 238, 1963 


COMMUNICATIONS SHOULD BE ADDRESSED TO: 


Mr. William D. Fugazy, President 
Fugazy Travel Bureau, Inc. 

488 Madison Avenue 

New York 22, New York 


Paul Reiber, Attorney 

1815 H Street, N.W. 

Washington, D.C. 
Dated: September 23, 1963 
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In response to the Board's Order E-19945 of August 23, 1963, 
Fugazy Travel Bureau, Inc., hereinafter referred to as Fugazy submits 
comments on the proposed area settlement plan. These are supplemen- 
tary to the comments of Fugazy filed with the CAB by letter dated Novem- 
ber 20, 1962. We will not burden the record with a repetition of earlier 
comments, but reaffirm them as though repeated here. 

I. 


One of'the areas of controversy between the airlines and the travel 
agents is thesales and service to large commercial accounts. The pro- 
posed area settlement plan is another battle in that war — particularly 
as it would affect the multiple-location agent's ability to extend credit 
to the large account. As long as the multiple-location agent has had to 
remit to the airline once each thirty days, he has been able to extend 
approximately thirty days credit to the large commercial account. By 
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requiring the multiple location agent to remit every ten days, the car- 


riers will make it impossible for Fugazy to continue to serve such ac- 
counts. | 


The vital role of credit in sales and sales promotion makes it es- 
sential to a competitor who wants to stay in the race. The Board rec- 
ognized this in its recent decision in the Passenger Credit Plans 
Investigation, Docket 10917, Order E-19197, January 16, 1963, herein- 
after referred to as the ''Credit'' case, where the extension of credit by 
airlines was approved to permit those carriers to compete with other 
modes of transport. See pp. 11 and 12 of that decision. — 

Credit is an accepted business convenience and its extension in the 
sale of air transportation has been repeatedly approved by the Board. 


"At the outset, it should be stressed that the purely credit 
aspect of the various plans under discussion is not their 
significant feature. The purpose of these plans is not the 
postponement of payment pending the obtainment of neces- 
sary funds, but the elimination of cash-at-the-counter 
dealing and the provision of a single bill for all air trans- 
portation at regular intervals. Deferral of payment is in- 
cidental to these functions. The substantial benefits to the 
credit customer are the convenience of not having to carry 
large sums of money, the time-saving in purchasing air trans- 
portation, the ability to pay for allair transportation charges 
under one billing, and the value in having complete records 
of travel expenditures. 


"... The record is replete with evidence that the extension 
of this kind of convenience credit is an accepted and wide- 
spread business practice and that | 
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it is not customary to exact a charge therefor. ‘There is 
evidence, for example, that one-third of all retail trade 
is done on a credit basis, a large portion of which is done 
on interest-free charge accounts. Of course, practices 
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in the unregulated business world are not necessarily the 
standard of conduct for public utilities and common car- 
riers. Nevertheless, in determining whether such prac- 
tices are justified when engaged in by airlines, conform- 
ance with accepted business practice is, in our opinion, 
a factor to be weighed along with other considerations." 
"Credit Case," p. 7. See also Board's Order E-18769, 
September 4, 1962, approving credit for air freight ship- 
ments. 

Within the air transport industry the competition which has always 
been intense for the commercial and credit account has been sharpened 
by the expansion of credit plans. 

The airlines have numerous advantages in their competition to 
serve large accounts. They have several credit plans. They have out- 
for-collection plans. They have self-ticketing plans. They install tick- 
eting machines in the buyers’ offices. In spite of all this sales induce- 
ment — and muscle, some commercial accounts still prefer the service 
and impartial counsel of a travel agent. But if the travel agent must 
terminate the credit services which have been made possible by remit- 
tance on the thirty day basis authorized for the past fifteen years, many, 


if not all, of these commercial accounts will abandon the travel agent. 


The present annual volume of business of Fugazy is approximately 
$35,000,000. More than 90%, or approximately $32,000,000 this year is 
done on credit. That is, the services are provided and are billed there- 
after. Payment is received primarily from three to thirty days thereaf- 
ter. Fugazy remits to the airlines monthly, not later than six days 
after the close of the month; a greater delay would place it in default. 

Fugazy cannot continue its present business if it must remit to the 
airlines each ten days; this is so whether it must remit actual sales or 
estimated sales, because it cannot finance that volume of credit busi- 


ness. 
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Since Fugazy is competitive with other services available to the 


traveling public, it is significant to note that its services do more for 
the carriers at less cost. 

Extension of credit by Fugazy costs the carriers less than other 
credit made available by them, Fugazy gets only 5% commission for 
both sales and credit services, whereas the costs to carriers for 
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their on-line credit plans alone were estimated at 4.84%. The airlines 
pay 5.95% for Hilton credit and Diner's Club credit, and 7.95% for 
Bancamericard credit. Credit Case, Supra, p: 13. 

Furthermore, Fugazy pays more promptly than others. Fugazy 
pays within six days under penalty of his appointment. Diners' Club 
pays on the 15th of each month for billings received on or before the 
27th of the preceding month. Credit Case, Supra, Examiners Report, 
p. 9. This allows 18 or 19 days delay and we know of no lethal penalty 
if it fails. 

As to the carriers’ other credit plans, it is common knowledge that 
periods between billing and payment can be very extended. And of par- 
ticular significance is the fact that there is no penalty for failure to pay 
by the appointed hour as serious as there is for the travel agent. 

The Area Settlement Plan as currently proposed would prevent 
Fugazy from competing as it now can — and as it has for a number of 
years. A hearing should be held to determine what transport consider- 
ations require such action contrary to the policy of the anti-trust laws 
of the United States. Local Cartage Agreement Case, 15 CAB 850 
(1952). 

Itt ; 
The Board's Order of August 23, 1963, at page 5, indicated 
"... it is not apparent... that multiple-location agents 


should operate under procedures more liberal than 
those applicable to agents with single locations." | 
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There are differences in history and in function that justify differ- 
ent treatment. Travel agents with multiple locations have had relation- 
ships with airlines which differed from the relations of other travel 
agents since the travel agency business was revived after World War II. 
When the program was first organized in the late war years, special 
letters were sent to, and special consultations were had with, the mul- 
tiple location travel agents to work out a mutually satisfactory relation- 
ship. Even though the CAB did not formally approve the thirty day re- 
mittance period until 1948, it may well be that such agents reported 
sales on that basis since 1946. In any event, in that year authorization . 
for such remittance period was formally included in the Agency Reso- 
lution and the Board's approval requested and granted. While the fif- 
teen years practice since 1948 can not convert illegality into legality, 
it is important to recognize that the practice may be as old as the 
agency program itself. Credit Case, where it said, at page 10: 
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"Of course, the usage of such practices, when over an 
extended period of time, will not legalize otherwise un- 
lawful preferences and discriminations. Nevertheless, 
we regard as a matter of some significance the fact that 
we are dealing with not novel proposals, but rather with 
ingrained historical practices. Nor are we unmindful of 
the fact that these practices over the years have been ap- 
proved by the Board on prior occasions ... Acceptance 
of the Examiner's recommendations would thus affect a 
radical change in long established practices which the 
public has come to accept as conveniences and which 
have become a part of the airlines' methods of doing 
business and the airlines' relations with their customers." 


Multiple-location agents provide a number of advantages to the 
travelling public, the travel industry and the airlines which have justi- 
fied different treatment for fifteen years. These were discussed in de- 
tail in our letter of November 20, 1962. Fugazy has built a business of 
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Selling air transportation. Much of its success depends on the credit 
he can make available, under the present remittance periods. Sales on 
credit are essential for Fugazy to compete in the market it serves. The 
Board has recognized that ''The existence of such compelling competi- 
tive relationships has long been recognized as one of the special cir- 
cumstances which may justify technically preferential and prejudicial 
... practices." Credit Case, Supra, p. 12. 
IV 

The preparation of one sales report rather than a separate report 
for each airline would be desirable. This advantage would justify the 
increased costs to the agents for new validators (subject to the continu- 
ance of the monthly remittance discussed above and central reporting 
discussed in our letter of November 20, 1962.) 

It is not apparent, however, as the Board's order points out, that 
the advantages proposed will materialize as long as international sales 
must be reported separately and separate reports made to each airline. 
So long as numerous reports must be made, the savings held out as in- 
ducement to adopt the new plan will remain elusive. 

Vv 

The above comments are prepared on the basis of the Board's 
Order of August 23, 1963, without benefit of any changes in the Area 
Settlement Plan which may have been proposed by the ATC after that 
Order. It was reported in Travel Weekly for September 17, 1963, that 
ATC had a conference with selected travel agents on September 17, 
1963. Although Fugazy is one of the largest travel agents‘ although 
Fugazy is not a member of ASTA; although Fugazy was one of the few 
agents to file comments on the ATC plan and served all ATC members 
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with such comments, Fugazy was not invited to attend the ATC meeting 
and has had no notice of any negotiations, concessions, or other ar- 
rangements made at such meeting. If changes were proposed at such 
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meeting, Fugazy requests an opportunity to comment on any amend- 
ments to the plan when such are made public. 
VI 

In an important sense, the basic issue is whether Fugazy is to be 
allowed to continue its services for the travel customer. Fugazy is 
performing a useful and desirable function, which if eliminated reduces 
customer's choice, eliminates services not otherwise available, with- 
out bringing balancing benefits to air transportation. 

Because Fugazy has had this business opportunity by virtue of the 
airlines' and the Board's approval, and because it can be taken away 
only by Government action, Fugazy is entitled to a hearing, which is 
respectfully requested. 


Respectfully submitted, 


/s/ Paul Reiber 
Attorney for Fugazy Travel Bureau, 
Inc. 
1815 H Street, N.W. 
Washington, D.C. 
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COMMENTS IN SUPPORT OF STANDARD AGENT'S TICKET PLAN 


The Standard Agent's Ticket Plan is a major advance which offers 
signal benefits to the Agents and the air carriers through simplification 
of the Agents’ ticketing, reporting and remitting procedures, 

This was the unanimous view of the members of the Air Traffic 
Conference when the Resolution embodying the Plan was adopted in 
August 1962. Nothing has developed since that time to cause any change 
in that view. 

The anticipated benefits of the Standard Agent's Ticket Plan, as 
well as the mechanics of the Plan, have been fully set forth in explana- 
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tory documents previously filed with the Board, such as the extensive 
summary, with supporting exhibits, which was transmitted with the 
Resolution at time of filing; the letter of May 23, 1963 from Mr. E. F. 
Kelly, ATA Vice President- Finance and Accounting, to Mr. J. W. 
Rosenthal, Chief, CAB Routes and Agreements Division; and letters 
from ATC Counsel dated November 20 and December 12, 1962, and 
January 21, 1963. The instant comments will attempt to avoid 
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repetition of what has already been said, and will touch only on matters 
which appear to warrant clarification or fresh perspective in view of 
the Board's Order No. E-19445, August 23, 1963, deferring action, in- 
viting additional comments, and asking certain specific questions. 

The instant comments are grouped under topic headings which ap- 
pear from the Board's Order to represent the major areas of present 
concern. | 
1. Benefits to Agents 

An express and major purpose of the Standard Agent's Ticket Plan 
is direct benefit to the Agent by reducing the amount of the Agent's 
paper work. Indeed, it could fairly be said that the genesis of the Plan 
lies as much with the travel agents as with the airlines, for, over the 
years, Agents have repeatedly urged the carriers to adopt for Agents a 
single ticket stock and a consolidated reporting and remitting procedure. 
(See, e.g., testimony of Agent Joyce, Docket No. 8300, Tr. 234, on 
April 17, 1957.) 

Under existing procedures, an Agent must prepare and transmit a 
separate sales report and remittance check for each reporting period 
for each air carrier one or more of whose tickets were issued by the 
Agent during the period, and a separate "no sales" report for each air 
carrier whose ticket stock was held, but none of which was used during 
the period. (Agent Joyce, in testifying to the work load imposed by the 
necessity of separate carrier reporting, noted that his agency held "all 
domestic ticket stock in our Office, 
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with the exceptions of Continental, Western Airlines, Southwest, Lake 
Central."" Tr. 233.) 

Audit coupons for all tickets sold (or voided) must be segregated 
by carrier, listed on individual carrier reports, totalled separately, 
and, in all probability, the totals of all reports balanced to the Agent's 
own accounting records. Refunds made by the Agent during the report- 
ing period, and any adjustments to reports for prior periods, must 
likewise be segregated and reported to the carrier with whom the re- 
fund or adjustment is to be handled. 

Each of these reports — more than 20, every 15 days, in the case 
of Agent Joyce — must account, in numerical sequence, for the carri- 
er'ts ticket stock used. And, of course, quite apart from the reporting, 
the Agent must exercise ticket control procedures so that each carri- 
er's stock is kept and drawn upon in numerical sequence and So that, 
at any time, the Agent can account to each carrier for all ticket stock 
supplied him by the carrier. 

The Standard Agent's Ticket Plan reduces the Agent's work load 
for airline ticketing and reporting procedures to the minimum consist- 
ent with sound business practice. Instead of a separate ticket stock for 
each ATC member carrier, the Agent would have one ticket stock, the 
name of the carrier being imprinted on the ticket at the time it is writ- 
ten up through use of a special airline identification plate inserted in 
the ticket validator. Instead of separate reports to each carrier, the 
Agent would submit one consolidated report covering all Standard 
Agent's Ticket sold during the period. And, because there would 
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be only one consolidated report, and one numerical sequence, with no 
segregate auditor's coupons by carrier, the Plan would make it much 
easier for the sales report to be kept current on a daily basis, if that 
suits the Agent's convenience. 
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Thus, the Plan offers direct and substantial benefit to the Agent 
through reduction of operating costs and through minimizing the time 
spent by Agency personnel on ticket control, accounting oe reporting 
procedures. : 

These aspects of the Plan are stressed because the ATC carriers 
firmly believe that the Plan is a major advance in the Agency field, and 
one that was developed, after a great deal of hard work by the airlines, 
in response to the Agent's own desires for relief, to the maximum ex- 
tent possible, from the work load imposed by present carrier-by-car- 
rier ticket stocking and reporting requirements. 

And, we believe, these cardinal benefits of the Plan to’ the Agents 
have been lost sight of by many of the Agents due to preoccupation with 
the aspect of the Plan which requires three-times-a-month reporting, 
instead of the present twice-a-month reporting. This has, in turn, we 
believe, caused the Board itself to take an out-of-focus view of the Plan. 
Thus, references in the Board's Order to the Plan as being "more re- 
strictive" on the Agents appear to us to reflect a failure to give ade- 
quate weight to the very real benefits the Plan offers to the Agents. 


2. Why Area Bank Settlement is an Integral Part of the Standard 
Agent's Ticket Plan. 


The Board observes, at page 5 of the Order: 
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"In any event, it would appear that other stated benefits, 
e.g., a uniform ticket, volume purchases of tickets, cen- 
tral requisition source, etc., could be achieved through 
joint industry efforts not involving the area bank settle- 
ment portion of the Plan." 


This observation warrants brief comment, if only to make sure that 
it does not give rise to any misconception. 
If limited to the three precise areas stated therein — uniform ticket, 
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volume purchases, and central requisition — and if "uniform ticket" 
means uniform format, not the single ticket herein contemplated, the 
observation is technically correct. Indeed, the industry already has 
"uniform" tickets, in the sense that blanks for validation, routing, etc., 
are standard. (See, e.g., ATC Uniform Passenger Ticket and Baggage 
Check Resolution, Agreement CAB No. 3860; ATC Simplified Domestic 
Interline Ticket Resolution, Agreement CAB No. 10380.) 

But, as previously noted, major benefits of the Plan to Agents arise 
from the single ticket stock, and the consolidated sales report. The lat- 
ter would not, manifestly, be readily achieved without reporting to a 
central instrumentality, either an industry-operated clearing house, or 
an area bank. Nor could the single ticket stock for Agents be readily 
adopted, without central reporting. The single ticket stock entails the 
Agent imprinting the carrier's name on the stock at the time of ticket 
issuance. Accordingly, it would be extremely difficult for any one car- 
rier to exercise effective ticket control, since reports to it would not 
show tickets sold, and have attached auditor's coupons, in numerical 
sequence. 
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In developing the Standard Agent's Ticket Plan, the airlines recog- 
nized central reporting to be an essential element if major benefits were 
to flow to the Agents. For a number of reasons — including cost consid- 
erations — it was deemed preferable to have the Agent's reports chan- 
nelled through a number of area banks, rather than to set up an industry- 
operated central clearing house. 

Against this background, it should be clear that, as a practical mat- 
ter the anticipated benefits to the Agents from a Single ticket stock and 
a consolidated report cannot be expected from some form of "joint in- 
dustry effort not involving the area bank settlement portion of the Plan." 
3. Length of Reporting Period. 

At present, most Agents submit sales reports to ATC carriers 
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twice a month, the report to be in the hands of the carrier not more 
than six calendar days after the close of the reporting period. (This 
six-day period is commonly referred to as a "grace pete "and will 
be so styled herein.) 

There are exceptions. Individual carriers sometimes ‘require — 
or permit — particular Agents, or Agents in particular localities, to ~ 
report more frequently, such as weekly. Carriers can permit Agents 
operating ten or more branches to report once a month (with the nor- 
mal six-day "grace period")or three times a month (with a nine day 
"grace period"). There are four chain Agents of this size: American 
Express, Cook's, Ask Mr. Foster, and recently, Fugazy. The first two 
of these have varied as they have experimented with different internal 
accounting procedures: one of them is currently reporting to 
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most carriers on the three-time-a-month basis, utilizing a central re- 
porting system; the other, after trying both once-a-month and three- 
times-a-month central reporting, is currently reporting to, most car- 


riers twice a month, with each branch reporting separately. The Foster 
and Fugazy chains are currently reporting once a month. 

The exceptions would be eliminated under the Plan. All Agents 
would report three times a month to the area bank, with a three-day 
"grace period." (The three days here, it should be noted, are working, 
rather than calendar, days.) The first paragraph on page § of the 
Board's Order indicates that it sees no objection to eliminating the ex- 
ceptions, and there accordingly appears no reason to comment further 
here on that aspect of the matter. 

The Board's Order does, however, raise questions as to the change 
from the normal 15-day to the new 10-day reporting period. The Board's 
questions appear to fall into three areas, which can be conveniently 
discussed separately. The first two seem to reflect objections by, or 
on behalf of, some Agents that (a) the five-day reduction of the report- 
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ing period could be an impediment to those Agents who might undertake 
to extend regular and substantial credit to customers, and (b) a work 
load problem would arise if the Agent were required to reproduce and de- 
liver reports to the bank within three working days (or mail to the bank 
within two working days). The third area of Board interest appears to 
be the bank service charges and cash flow considerations which im- 
pelled the carriers to reduce the reporting period in order to cover 

the bank charges for the Plan. 
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(a) Impact on the Agent who extends credit. 

We have seen no data on the number or proportion of Agents who 
regularly extend credit in significant amounts, or the dollar volumes or 
time periods involved. The ASTA comments, to date, as served on the 
ATC carriers, have contained only very general argumentative material 
referring to alleged credit practices, and the Board's summation in its 
Order does not indicate that other comments it has received from 
Agents have been more specific. i 

But, whatever by-paths such data might lead into, we believe the 
Agents’ "credit" arguments can be dealt with on the simple business 
principle that the airlines should not be expected to provide working 
capital for the Agent to extend credit. 

The airline viewpoint is that the extent to which — if at all — an 
Agent extends credit is his business. He is an independent business 
man. The airlines do not purport to control his credit practices, to tell 
him what customers are good credit risks, and what bad, or otherwise 
to interfere with his business judgment on that score. By the same to- 
ken, the airlines should not be expected to underwrite, in any way, the 
Agent's credit practices and his resulting risks, and, most particularly, 
the airlines should not be expected to, in effect, finance the Agent's 
credit extensions by permitting him to retain the cash (less commis- 
sions) collected by him from the public for airline tickets. 
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1 \ 
The Board's Order refers, at page 2, to comments received from 


ASTA and eight named Agents. Of these, we have seen only certain 
comments of ASTA and the Foster, Fugazy and Cook chains. 
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If the airlines were to be expected to provide working capital for 


Agents to extend credit, it would be appropriate to consider measures 
such as these: require the Agent to transmit daily cash actually col- 
lected, and to clear with the airline each extension of credit, both as to 
the credit risk involved, and the time and other considerations. 

The airlines prefer — and believe the Agents prefer — the present 
system under which the Agent remits, on a date certain, for all tickets 
sold, regardless of whether he collected cash for all of them, or ex- 
tended credit for all of them, or sold some for cashand others on credit. 
This is a sound business basis for the airline-Agency relationship; any 
basis which entails airline moneys being used to underwrite Agents® ex- 
tensions of credit would seem ultimately to involve, in some degree, 
airline control of the Agent's credit practices. It would seem prefera- 
ble to preserve the present separation of functions, with the Agent mak- 
ing his own decisions — and, by the same token, having sole responsi- 
bility for the results of his decisions — in credit matters. 

For such reasons, we regard the 'tcredit" arguments that have been 
advanced by the Agents as being — particularly in the present undocu- 
mented form — largely extraneous to the real issues presented by the 
Standard Agent's Ticket Plan. 


Before leaving this topic, however, brief note should be taken of 
the Agent's argument to the effect that — and we here quote the Board's 
summary from page 4 of the Order — 
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"with the accelerated remittances agents would frequently 
have to pay the carriers for tickets sold before collecting 
from customers; thus, it would be necessary for these 
agents to obtain at their own expense sufficient working 
capital to carry accounts for approximately 30 days." 


We have supplied the underscoring because the 30-day reference is an 
almost classic non sequitur. If an Agent now extends credit for "'ap- 
proximately 30 days," and now reports and remits to the airline on a 
15-day basis, he must be obtaining "at his own expense" working capi- 
tal for such extension. A five-day reduction of the length of the report- 
ing period may change, in some degree, his problem, but cannot be said 
to cause him to ''carry accounts for approximately 30 days." If, on the 
other hand, a five-day reduction of the reporting period would "fre- 
quently" cause the Agent to pay for tickets before collecting for them — 
a situation which, by inference, does not occur under the present 15-day 
reporting periods — then the fact must be that Agents seldom extend 
credit for more than 15 days, and the 30-day reference is beside the 
point. 

(b) Impact of the three-working-day ''grace period." 

The Standard Ticket Plan substitutes a "grace period" of three 
working days for the present allowance of six calendar days. The 
change to the working day — with Saturdays, Sundays and holidays ex- 
cluded — has long been urged by ASTA, and we presume that there is, 
accordingly, no objection to reduction in the numerical factor, but, at 
most, a question whether the new number should be three, or perhaps 
four, or possibly five working days. 

In our view, three working days is a fully adequate allowance, par- 
ticularly in view of the simplification of the consolidated report, and 
the reduced work load 
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in preparing it. Agent Joyce testified that "It is a physical impossibility 
for any one person" to complete the 20-odd individual carrier reports 
then required of his agency "in less than 56 hours." (Docket No. 8300, 
Tr. 233-234). Even in terms of the present system, his testimony 
would seem to involve some overstatement of the problem, since it is 
neither required, nor proposed to be required, that only one person pre- 
pare the reports), or that the Agent wait until the report Beniod has 
closed before starting on the report(s). 

As previously noted, the consolidated report under the Standard 
Agent's Ticket Plan lends itself — much more than present individual 
carrier reports — to day-to-day preparation (or whatever work pro- 
gram the particular Agent might find convenient) so that, at the close 
of the report period, only one or two days' sales need remain to be en- 
tered. Accordingly, except perhaps in the case of some multiple-loca- 
tion Agents utilizing central bookkeeping (whose problem, as the Board's 
Order notes at page 5, is susceptible to solution on a basis which does 
not entail time allowances different from those generally applicable), no 
reason appears why the three-working-day "grace period" under the 
Plan would be inadequate. 

As a further test of the proposal, one of the major domestic trunk- 
lines made a special study of reports for the period August 1-15, 1963 
from approximately 4000 Agency locations holding its ticket stock. The 
results are illuminating and, we believe, typical. The trunkline found 


that — even under the present relatively complex carrier-by-carrier 


reporting system ~ it had received and banked 
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remittances for 57.76 per cent of Agency revenues for the period by the 
close of the third working day after the period ended, and had received 
and banked 82.8 per cent of remitted revenues by the close of the fourth 
working day. Witness the following table: | 
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Elapsed working Percent of total remittances banked 
days That day Cumulative 


3.20% 3.20% 
28.07 31.27 
26.49 57.76 
25.04 82.80 
5 12.98 95.78 
6 and over 4.22 100 
It is important to note that, as the underscoring in the preceding 
discussion of this study indicates, the count of elapsed working days is 
based, not on the date of receipt of the report by the carrier, or the 


date of completion or mailing by the Agent, but the date on which the 
carrier deposited the Agent's check in the carrier's bank. Allowing for 


the time-lag incident to internal carrier processing of the remittancel/ 


it is abundantly clear that, even under the present multi-carrier report- 
ing requirements, the overwhelming bulk of the Agents find it possible 
to complete and deliver their sales reports well within 


: The last remittances covered by the study were banked on the ninth 
working day, involved 2.02% of the revenues, and covered a single city. 
The reasons why this single office did not make the bank deposit ear- 
lier are deemed not germane to the instant proceeding, however, in- 
teresting they may be to the carrier involved. 
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the three working days that would be allowed under the Standard Agent's 
Ticket Plan. Here is a strong indication that the majority of Agents 
now report promptly at the end of a reporting period, and that rela- 
tively few Agents take maximum advantage of the present six-calendar- 
day "grace period.'"’ In any event, the study affords fresh evidence — if 
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such be needed — that the three-working-day allowance under the Plan, 
with its simplified consolidated report, will be fully ase: 
(c) Costs and cash flow. 

The benefits which flow to the Agents from the Standard Agent's 
Ticket Plan entail certain costs. We believe these are minimal, and 
will, in fact, be heavily outbalanced by the cost savings to the Agents 
through the reduced work load under the Plan — whether these cost 
savings materialize, to a particular Agent, through direct reduction of 
operating expenses due to lessened work load for ticket control, account- 


ing and sales reporting procedures, or through freeing for more di- 


rectly productive use man-hours now spent on these procedures. 

Two elements of "'cost'' of executing the Plan are here noteworthy: 
the validators which will accept the airline identification plates, and 
the bank service charges for handling the area settlement procedures. 

The validator cost element can, we believe, be dismissed as of 
little, if any, real significance. The Agents — or some of them — will 
have to buy or rent new validators which will handle the airline identi- 
fication plates necessary for the Standard Ticket. (Not all Agents will 
have to procure new validators solely because of the Plan. Many 
Agents have already voluntarily procured, or can be : 
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expected in the foreseeable future to procure, new types of ticket im- 
printer/validator equipment which permit the use of "routing plates" 
and similar imprinting devices and so reduce hand entries on the ticket. 
This is a matter of technological development. Most of these imprint- 
ers are, or will be, compatible with the airline identification plate un- 
der the Plan, so that, for technologically progressive Agents, the Plan 
will not require a validator which would not have been bought or leased 
in any event.) 

The present thinking of the Interconference Committee, Ly, /as devel- 
oped at its meeting of September 13, 1963, involves a validator which a 
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leading manufacturer of office equipment has offered at a price of about 
$70 apiece in quantity lots. This price is about $10 less per unit than 
for purchases involving single-unit purchase. It is also, it should be 
noted, somewhat higher than the earlier quotations of 'from $37 to $50" 
noted in the Kelly letter of May 23, 1963, but the Committee is satisfied 
this is a more efficient and durable machine than those of earlier de- 
sign, and so worth the price. Assuming that no better manufacturer's 
proposal develops prior to implementation of the Plan — and the Com- 
mittee will, of course, be alert to any new proposals — the Committee 
would expect to make arrangements to offer validators to Agents at a 
purchase price of approximately $70, or — at the Agent's option ~ an 
annual rental of approximately $12 to $14. Whether the rental is to be 
collected on an annual, semi-annual, 


1 ; f : : , 
A committee of air carrier personnel, some of which are designated 


by the Air Traffic Conference, and some by the Airline Finance and 
Accounting Conference, devised, and will administer the Plan. This 
is referred to herein as ''The Interconference Committee.” 


[181A] 


quarterly or monthly basis has not been decided, but the resulting charge 
of about $1 a month should not, in our view, pose a financial problem for 
any Agent. 

With respect to the bank service charges, the situation is this: the 
best available information is that bank charges can be expected to be 
about 2.5 to 3 cents per auditor's coupon processed, thus aggregating, as 
the Board has calculated, "at least $210,884" per annum — but, in the 
Interconference Committee's view, quite possibly in the range of - 
$300,000 to $350,000 per annum ~ based on 1962 traffic volumes. 

The airline position has been, and continues to be, that these costs 
should not be thrown upon the airlines, but rather the Plan must be "self 
liquidating"’ with respect to the bank service charges. The most feasible 


JA 141 182 
way of doing this has appeared to be reduction of the length of the re- 
porting period for the Agents, thus enabling the bank service charges to 
be absorbed, in effect, from the improved ''cash flow" to the airlines. 

Or, to put the matter somewhat differently, since the present "float" is 

to be used to defray the bank service charges, the airlines have felt -- 
and continue to feel ~ that they could not offer the Agents the benefits of 
the Standard Ticket Plan and still let the Agents report oe twice a 
month. 

As was pointed out at page 8 of Mr. Kelly's letter of May 23, 1963, 
the ATC carriers' original draft of the Plan contemplated that the Agents 
would report and remit weekly, the report to be placed in the mail on 
Friday and to cover sales through the preceding Thursday. After a meet- 
ing with a delegation from ASTA in May 1962, the Interconference Com- 
mittee reviewed the 


[182] 


question carefully, and developed the proposal for three-times-a-month 
reporting, with a three-working-day "grace period," which is now part of 
the Plan. ! 

This modification from weekly to three-times-a-month reporting 
was more than a "compromise"; it was ~ and is — the studied conclu- 
sion of the carriers that this is as far as they can go by way of conces- 
sions to the Agents on this point, 

As Mr. Kelly correctly stated in his letter of May 23rd, 

. the issue boils down to just this. Since the carriers 
cannot be expected to assume the additional costs inci- 
dent to implementing the Plan on a twice-a-month report- 
ing basis, the only practical choice appears to be three- 


times-a-month reporting, or abandon the Standard Agents 
Ticket. 


. . further progress toward accomplishment of the Stand- 
ard Agent's Ticket Plan is possible only if all concerned 
start from this basic proposition." 
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The carrier analyses that led to the conclusion that the Plan's pro- 
posals with respect to reporting frequency were as far as the carriers 
could go reflected both individual carrier analyses and an industry 
evaluation. 

Thus, page 2 of Exhibit I of the explanatory summary accompany- 
ing the ATC Resolution is the individual projection of a medium sized 
trunk, and page 3 of the same exhibit is the individual projection of a 
major trunk, each concerned only with the impact on the particular 
carrier. 

Page 4 of the same exhibit is a study on a rough approximation of 
industry results, "assuming a $2,000,000 per calendar day agency sales 
volume." 
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This assumed figure, it will be noted, is a convenient round number for 
illustrative purposes and computations. It should not, however, be taken 
as a "pin pointed" figure. At the rate of $2 million per day, agency 
sales volume would be $730 million per year. This probably overstates 
the volume, in terms of sales of purely domestic air transportation by 
Agents, which was probably about $500 million in 1962, based on total 
domestic passenger revenues (trunk, local service and helicopter) of 
approximately $2 billion, and the traditional rule-of-thumb that 25 per 
cent of domestic revenues are generated by Agents' sales. On the other 
hand, the $730 million per annum figure might not be too far off if one 
assumed that the bulk of Agents' sales involving international transpor- 
tation by ATC air carriers would be ticketed under the Standard Agents 
Ticket Plan. 

Accordingly, the exhibit is useful for illustrative purposes when it 
concludes that, based on a $2 million per day Agency sales volume, the 
net cost offset per year to the airlines from improved "cash flow" un- 
der the Standard Ticket Plan would be $300,000, assuming interest at 5 
per cent per annum. 
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But footnote 6 at page 5 of the Board's Order carries the exhibit 
too far when it attempts to compare this $300,000 round-figure with an 
estimated aggregate bank service charge of "at least $210,884" based 
on the following computation: the Board's 1962 O&D survey shows 
33,751,460 domestic tickets sold, of which — using the 25 per cent rule- 
of-thumb ~— “approximately 8,435,365 . . . would represent tickets sold 
by agents, and the area bank service charges, at 2.5 cents per item, 
would amount to at least $210,884. 
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If one is to compare the Board's footnote 6 figure, based on the 
minimum expected bank charges of 2.5 cents and purely domestic tick- 
ets, with the estimated cost-offsetting "gain" to the airlines, one cannot 
use the $300,000 round-figure from page 4 of the carriers’ Exhibit I 
since this is based on an approximation of Agency sales which would 
have to include a substantial number of non-domestic sales. Using the 
methodology of page 4 of Exhibit I, but assuming an annual Agency sales 
volume of $500 million — or $1.37 million per calendar day — for 
domestic air transportation, the "gain" to the airlines would be about 
$205,000 — or about the same as the Board-computed minimum bank 
service charges of "at least $210,884." 

If, on the other hand, one wants to use the $300,000 round figure, 
one must use a ticketing figure which is not limited to purely domestic 
sales, but which assumes that some number of international tickets will 
be sold on the stock of carriers participating in the Plan./ 

The Interconference Committee which developed the Plan used, in 
its computations, an estimate, based on a survey of carrier experience 
for a representative period, of 900,000 Agency-issued tickets a month ~ 
or 10.8 million 


, Footnote 6 of the Board's Order also undertakes an upward adjustment 
of the $300,000 round figure on the basis that "a more accurate figure 
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may be in excess of $450,000 when allowance is made for the greater 
average number of days cash is presently held by those multi-branch 
agents now authorized to remit monthly.'"' Not having the detail of the 
computations underlying this sentence of footnote 6, we are reluctant 
to criticize it. But it should be noted that it involves substantial over- 
statement of the amount if it assumed that the four major Agency 
chains all presently reported once a month, since, as noted in the text 
near the beginning of Section 3 of these comments, only two of them in 
fact now report on a once-a-month basis. 
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tickets a year — being processed under the Plan, which would indicate 
annual bank service charges, at the level of 2.5 cents per ticket, of 
$270,000, or, at the level of 3 cents per ticket, of $324,000. For plan- 
ning purposes, this was deemed adequate, as indicating a probable level 
of bank service charges in the general range of $300,000, or possibly 
$350,000 per year; the Committee did not undertake, nor would we think 
it practicable at this date to undertake, a more precise measurement. 

In this connection, it should be recognized that the precise level of 
bank service charges cannot be determined until there has been practi- 
cal experience with the operations of the Plan. The bank which is pres- 
ently regarded as the leading candidate for designation as the first area 
bank under the Plan has made a firm offer to provide services at 2.5 
cents per coupon during the first three-month "trial period" — but has 
made very clear that this price is merely its best estimate, and is sub- 
ject to adjustment in the light of experience. The bank has been very 
fair and very candid on this point, as is self-evident from the follow- 
ing passage from its letter of quotation: 


"You have also inquired about our price for perform- 
ing this service and Iam sure that you agree this question 
is somewhat of a poser; nevertheless, we have givena 
great deal of serious consideration to a possible unit price 
which might be used during the trial period. We recognize 
the very generous attitude of the airline industry in want- 


JA 145 


ing the participating bank to be adequately compensated for 
which we are most appreciative, however, at the same 
time, the proposal does entail a number of procedures 
which have never before been performed or measured. 
Under the circumstances the estimate of the cost exposure 
upon which a sound price must be based could be at a con- 
siderable variance from reality. 
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" | It is also recognized that many of the steps per- 
formed in connection with each flight coupon are closely 
related to the procedures we normally perform in ‘the 
handling of a deposited check. Therefore, in the interest 
of providing the greatest amount of cooperation to the in- 
dustry, we are happy to participate in this experimental 
operation and will be pleased to use as a price per coupon, 
the same price that we would use fora deposited item, 
namely 2-1/2 cents. 


"| In addition to the foregoing unit price, we should 
like to make arrangements with the respective airlines 
whereby we would be compensated for the postage expense 
involved in the mailing of the bulky packages of coupons 
and other material to them. We are quite willing during 
the three month trial period to be unconcerned with any 
added unit price in the interest of achieving the greatest 
possible amount of knowledge from the experiment." 


Against this background, we submit there can be at this time no 
accurate “pin pointing" of the "costs" and cost-offsetting "gains" of the 
Plan. For planning purposes, it is evident that the level of bank serv- 
ice charges will probably approximate, within reasonable tolerances, 
the "gains" from improved "cash flow" to the airlines under three- 
times-a-month reporting. The planning has been well done; the air- 
lines have been at pains to ascertain, as closely as can be done pending 
actual experience, the "best estimates" of the costs and offsetting 
"oains.” They expect an approximate wash" of bank service charges 
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against improved cash flow, and are satisfied that they cannot go 
further than the proposed three-times-a-month, with three-working- 
day grace period, reporting requirement of the Plan. It cannot, we 
believe, be held adverse to the public interest for the Plan to be im- 
plemented on this basis at this time. 

At this point, we feel it incumbent to insert one clarifying — but, in 
terms of the real issues, virtually tangential — passage. The Board's 
Order 
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observes, correctly, at page 5, "the principal objective [of the carriers] 
here is the recovery of added costs of the program rather than im- 
provement of the carriers' financial position per se." The Order also 
observes, we think incorrectly, at page 4 that "it appears ... that the 
carriers believe the major portion of the expense of the program should 
be borne by the agents." As indicated previously, we think the Standard 
Agent's Ticket Plan offers major and substantial benefits to the Agents, 
and we think it is unreasonable for the Agents to, on the one hand, seek 
these benefits, while, on the other hand, complaining because the bank 
service charges are met by reducing the length of the reporting period. 
Under these circumstances, we think a fairer statement would be to the 
effect that the Agents want the entire costs of the benefits they would 
obtain from the single ticket stock and consolidated reports under the 
Plan to be borne by the airlines. 
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WILKINSON, CRAGUN & BARKER 
WASHINGTON 6, D.C. 


September 24, 1963 


Civil Aeronautics Board 
Universal Building 
Washington 25, D.C. 


RE: CAB Agreement 16874 — Standard se atl 
Ticket and Area Settlement Plan 


Gentlemen: 

Pursuant to the Board's Order E-19945, served August 26, 1963, 
the following comments are submitted on behalf of the American Society 
of Travel Agents, Inc. (ASTA). 

Throughout the more than eighteen months during which the Area 
Settlement Plan Resolution has been under consideration by the ATC 
and the travel agency industry, ASTA has consistently and unequivo- 
cably adopted the position that a standard agent ticket and a single 
reporting form is a desirable method of improving the carriers’ and 
the agents’ operating efficiency. With respect to the specific proposal 
put forth by the Air Traffic Conference, it has been our objective to 
evaluate the benefits of the Plan in relation to the cost and administra- 
tive work which would be imposed upon travel agents. ASTA's conclu- 
sion has been, and is, that as far as the travel agency industry is con- 
cerned, the disadvantages of the Plan in its present form ‘far outweigh 
the advantages. 

In evaluating ''why" the present Plan would have an adverse impact 
on travel agents, it is particularly important to realize that agents are 
caught in a spiralling cost-price squeeze as a result of static commis- 
sion levels and constantly increasing administrative costs not helped 
by increased volume of sales. In addition, agents have been subject to, 
during the last year, onerous premium costs resulting from the ATC 
imposed bond. As the Board well knows, there is currently pending 
before it for approval CAB Agreement 17165, Docket 14727, relating 
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to passenger sales agency rules of IATA. Unless the bonding proposal 
which is strenuously opposed by ASTA is disapproved by the Board, the 
already astronomical premiums paid 
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by travel agents on the ATC bond could be increased, perhaps by 100 
per cent. Therefore, we urge the Board to view the instant agreement, 
as well as all of the travel agency industry's views concerning it, in 
proper perspective. The Area Settlement Plan cannot be looked at in 
a vacuum, but rather must be taken into consideration along with all of 
the other many impositions placed upon the travel agency industry. 

In answer to the specific questions posed by the Board in Order 
E-19945: 

(1) In ASTA'S opinion, the Plan in its present form does not merit 
approval. While the use of a standard ticket and a single reporting 
form would be of benefit to travel agents, it should be noted that the ef- 
fect of some new procedures to be instituted by the Plan, such as the 
requirement that agents compute their commission on each individual 
ticket sold, cannot be known until the Plan is actually implemented. It 
is clear, however, that an oppressive burden is put on the travel agent 
by the Plan's requirement that agents remit three times a month to 
ATC carriers while, due to the failure of IATA to participate in the 
Plan, they must continue to remit to IATA carriers at different times 
twice a month. To repeat: the presence of these elements in the Plan 
place substantial and undue burdens on travel agents without concomit- 
ant benefits. 

(2) ASTA agrees with the Board's observations that 

it would appear that other stated benefits, e.g., 

a uniform ticket, volume purchases of tickets, central 
requisition source, etc., could be achieved through 
joint industry efforts not involving the area bank settle- 
ment portion of the Plan." 
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We would ask that the ATC be required to thoroughly analyze this ap- 
proach to the Plan and state why it believes that the Plan must involve 
area settlement bank participation. We would urge that, if at all feas- 
ible, the ''standard ticket" be introduced without the eouibits iment of 

area settlement banks. 

(3) In the event that the Board is convinced that area bank settle- 
ment must be made a part of the Plan, then ASTA proposed Specifically 
that one of the two following adjustments be made in the remittance re- 
quirements: : 

a. If IATA fully participates in this Plan, three times per 
month reporting would be acceptable, but the grace pened: following the 
end of each reporting period must be 
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expanded to four working days, whether the remittance is sent by mail 
(postmarked by midnight of the fourth day) or personally deposited with 
the area settlement bank. 

b. If IATA does not fully participate in this Plan it would be 
acceptable to ASTA only if travel agents are required to remit twice a 
month with not less than a 4-working day grace period, whether the re- 
mittance is made by mail (postmarked by ‘midnight of the fourth day) or 
personally delivered to the bank. 


In each of the above alternative proposals there or be improve- 


ment in the cash flow of the airlines over the current reporting require- 
ments, | 

As the Board's order accurately observed, the principal issue in- 
volved in the Plan concerns the cost of implementation. It:is our under- 
standing from review of all material submitted by the Air Traffic Con- 
ference, that the only item of major costs which would be involved in 
the Plan would be the charges made in processing the tickets involved, 
assuming that area settlement banks remained in the picture. Accord- 
ing to available statistics, travel agents sell approximately 8.5 million 
domestic air tickets each year. The cost of processing each ticket by 
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an area settlement bank has been estimated at from 2.5¢ per unit to 

3# per unit. Assuming that a cost of 2.5# per unit were used, the total 
cost of implementing the Plan for one full year would be $212,500. Ifa 
unit cost of 3# were used, this would rise to $255,000 per year, still 
substantially less than the projected net cash increase which the car- 
riers expect to realize from the Plan in its present form of 

$300,000. 

As the Board noted in footnote 6, page 5, of its order, the net cash 
benefit accruing to the airlines would increase from $300,000 to 
$450,000 per year, if the effect of increasing the remittance require- 
ment for those agencies which now remit once a month to a three-times- 
per-month basis is taken into consideration. This amount is more than 
twice as much as the airlines would need to implement the Plan at an 
average processing cost of between 2.5# and 3# per ticket. As has been 
established by the ATC, and agreed upon by the Board in its order, 
multiple branch locations should not operate under procedures more 
liberal than those applicable to agents with single locations. Therefore, 
taking into account the impact of requiring all agencies to remit either 
twice a month with a 4-day grace period 


| PRE ee we : ; 
Summary of Standard Agents’ Ticket and Area Settlement Plan, Air 


Traffic Conference Exhibit 1, p. 4. 
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(or if IATA participates fully, three times a month), the increased cash 


flow would apparently be substantial enough to absorb the total cost 
anticipated from the processing by area settlement banks of the standard 
ticket. 

Any discussion of the cost aspects of this proposal must of neces- 
Sity take into consideration the fact that the airlines will realize a sub- 
Stantial cost saving assuming this Plan is approved, resulting from the 
transferral of substantial administrative duties now performed by their 
own accountants and finance employees to the area settlement bank. 
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The extent of this benefit to the carriers must be taken into full con- 

sideration and we urge the Board to require the carriers to indicate 
precisely the dollar saving they will realize from either reducing their 
accounting and finance staff or freeing these personnel for other duties. 
We are encouraged by the Board's observation that ti . .-adjustment 

of carrier collection and credit practices in areas other than agency 
2 is the proper way for carriers to improve their financial position. 

(4) ASTA would like to reiterate at this point the following 
observations contained in its letter of November 29, 1962; to the Board 


only" 


concerning this agreement. At that time, we stated: 

"It is interesting to compare, that while the ATC pro- 
poses that travel agents remit all funds for all tickets sold 
at the end of each 10-day period that the average elapsed 
time between ticket sale and receipt of payment under credit 
plans participated in by the domestic trunk carriers is 53.4 
days. 


"It is interesting to also note that the carriers are 


constantly encouraging the sale of air tickets on credit 
through such schemes as UATP cards, block ticketing, 
commercial accounts, tickets by mail, fly-now-pay-later 
plans, etc. At the same time, by this resolution the car- 
riers would very seriously hamper the travel agents’ ef- 
forts to promote and Sell air transportation. If travel 
agents must labor under the burden of remitting to the 
carriers every 10 days, then ASTA insists that all who 
purchase tickets on credit be required to remit to the 
carriers under identical terms." 


———————_—— 
E-19945, p.5. 
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(5) As the Board recognized in page 6 of its order, the Area 
Settlement Plan will increase the risk of an agent becoming delinquent. 
We, therefore, urge that in addition to those modifications which we 
have suggested above, that the ATC be required to transmit any delin- 
quency notices concerning an agent in writing signed by a responsible 
official of the carriers and describing in detail the reason and classifi- 
cation for the alleged delinquency. 

(6) Under an amendment to the Plan (CAB Agreement 16874- 
Al) the Plan, if approved, would go into effect in one area of the country 
ata time. In its order, page 3, the Board, commenting on this, ex- 
presses concern that 

''| , . complete implementation of the Plan could involve 

a substantial period of time, during which period some 

agents would be subject to the present procedures while 

others would come under the more restrictive provisions 

of the Plan, e.g., the increased number of remittance 

periods." 

The Board goes on to note that ". .. this situation might create serious 
inequities within the agency industry. . .'' and the Board indicates that 
it wishes the carriers to specify ". . .the order in which [they ] proposed 
to implement the plan in the various areas and the prospective time 
table." ASTA also shares the Board's concern that the Area Settlement 
Plan, if approved, should not be implemented in a manner that will sub- 
stantially prejudice agents in the areas of the country chosen for early 
implementation. In light of this concern, ASTA urges the Board not to 
approve the Plan unless, on the basis of information that the carriers 
furnish the Board in answer to the question posed in the Board's order, 
the Board is satisfied that no substantial inequities will result from the 
manner in which the Plan is to be implemented area-by-area. 

(7) In conclusion, ASTA requests that the Board ascertain the 
prospects of IATA's full participation in this program. There is some 
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recent indication that IATA will so participate in the near future. This 
is a most important consideration, since, as the Board itself has 
stated, '. . .absent such participation or recognition, it seems clear 
that the stated benefits of the Plan will fall far short of realization." 

Respectfully submitted, 


WILKINSON, CRAGUN & BARKER 


Attorneys for the American 
Society of Travel Agents, Inc. 


[ Received Sep. 25, 1963] /s/ Rocco C. Siciliano. 
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ASK MR. FOSTER TRAVEL SERVICE 
New York 16, N.Y. 


September 26, 1963 


Mr. James A, Saltsman 
Chief-Agreements Section 

THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


Re: CAB Order E-19945 


Agreement CAB 16874 and 
16874 A-1 


Docket 14191 
Dear Mr. Saltsman: 

We have carefully reviewed the order of the CAB dated August 23, 
1963, which we received on August twenty-ninth at New York, and we 
have read the comments of ATC before the CAB dated September twenty- 
third. Both papers have been given careful scrutiny by our executive 
staff, and we can only repeat what has already been spelled out ina 
letter to you of November 8, 1962 and our comments to the ATC of 
October 5, 1962. 
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We feel that an exception must be made in the case of our company 
since we have necessarily set up our airline reporting system to have 
the airline reports and payments made through and by our executive of- 
fice, One Park Avenue, New York, New York. With our present book- 
keeping procedure it is imperative that we have an eight-working day 
grace period at the end of each of the three payment periods for any 
given month. Were we allowed to use an estimated amount for each of 
the payment periods, we would still require this grace period in estab- 
lishing the exact payment due at the area bank for the subject period 
involved. 

The plan appears to have been developed only with the one location, 
individual travel agency in mind and does not give due recognition to the 
company with multiple locations. The numerical sequence can be main- 
tained as mentioned in the ATC report, but we will have it for each of 
our forty offices. The plan is 
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not all that helpful to a firm of our size. 

The other aspects of the order we can conform to without undue ex- 
pense, but we would have to incur a sizable increase in operating ex- 
pense for more staff at each location to comply with the order 
as it now stands. This expense could run in excess of $100,000 per year. 

If the plan cannot be modified to make allowances for firms of our 
size and present structure, we will be forced to appeal through appro- 
priate channels for help. 

Sincerely, 


ASK Mr. FOSTER Travel Service, Inc. 


/s/ Thomas C. Orr 
Executive Vice President 


[ Received Sep. 30, 1963] 
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ASK MR. FOSTER TRAVEL SERVICE 
New York 16, N.Y. 


November 6, 1963 


Mr. James A. Saltsman 
Chief-Agreements Section 

THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


Re: CAB Order E-19945 
Agreement CAB 16784 and 16784 A-1 
Docket 14191 


Dear Mr. Saltsman: 

The docket will indicate that we last wrote the CAB on September 
twenty sixth with respect to the above order. We naturally are con- 
cerned as to the status of this Standard Agents Ticket Plan. 

Everything put to print to date seems to completely overlook the 
serious problems of the agent with multiple locations. In our opinion, 
there is definite discrimination against our type of operation, and we 
cannot understand the logic behind the ATC's plan when they completely 
overlook companies such as ours. 

We, of course, stand ready to sit down with interested parties to 
work out some sort of a middle ground that would help move the whole 
plan along to a successful implementation. 

We don't want to see any of our offices come under the plan as 
presently suggested, even during a trial period. Our Chicago office 
would be affected by a plan started in Illinois. 

We would like to have a comment from you as to what could be 
done to allow exceptions during any trial period that might be effected 
by the Board and ATC. 

Sincerely yours, 


ASK Mr. FOSTER Travel Service, Inc. 


/s/ Thomas C. Orr 
Executive Vice President 


[ Received Nov. 7, 1963] 
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Order No. E-20741 


ORDER APPROVING AGREEMENT 


On August 23, 1963, by Order E-19945, the Board deferred 
action on resolutions of the air carrier members of the Air Traffic 
Conference of America (ATC) entitled "Standard Agent's Ticket and 
Area Settlement Plan” (Plan), pointing out that the agreements raise 
problems of concern to the Board and affect significantly the interests 
of the carriers and the travel agency industry. The order indicated 
the Board's desire to be further advised on the matter and provided 
an opportunity for all interested persons to present formally their 
views. Comments were filed by 22 members of ATC (the carriers), 
in a joint statement, and by the American Society of Travel Agents — 
(ASTA) and a number of individual agents. 1/ Upon consideration 
of all such responses the Board has decided to approve the resolu- 
tion under section 412 of the Federal Aviation Act of 1958, as 
amended (the Act), subject to certain conditions. 

To review briefly the Plan's chief characteristics, ATC- 
appointed agents would be required to use a single standard form of 
ticket in the sale of passenger air transportation wholly within the 
continental United States, Canada, and Hawaii. The Plan would be 
optional for on-line tickets involving travel to or from points out- 
side that area, and it is the carriers’ hope that the standard ticket 
will be acceptable for interline travel by all airline members of the 
International Air Transport Association (IATA). Agents would re- 
port sales and remit moneys due carriers toa designated bank in 
one of several prescribed geographical areas instead of separately 
to each carrier principal. The designated area bank would review 
agents’ reports, distribute 


1/ The individual agents and ASTA will be referred to at times 
herein as "the agents”. 
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the remittance due each airline, and notify the Secretary of the Air- 
line Finance and Accounting Conference (AFAC) of an agent's 
failure to report or of other irregularities. The banks’ service 
charges, and the cost of the standard ticket and other forms ‘required 
would be borne by the members of ATC. Agents would be required 
to report sales and remit cash to the airlines more frequently, and 
sooner after the close of the reporting period than under present 
rules, and to acquire from AFAC an industry-approved ticket val- 
idator designed to accept airline identification plates which would 
be supplied by each carrier principal. The potential benefits as- 
cribed to the Plan by ATC, recounted in Order E-19945, include, 
principally a reduction in agents' workload through use of one uni- 
versal ticket form with a resultant reduction in the number of sales 
reports and in types of ticket stock required. For airlines, the Plan 
is expected to improve cash flow, eliminate competitive pressures 
among them by having the agency rules relating to delinquency and 
default administered by an impartial organization, eliminate con- 
siderable administrative detail relating to agency matters and 
minimize the ticket inventory burden. 

Comments of the agents and the carriers on various problems 
resulting from this change in business relationships, and the Board's 
conclusion on each are given below. 


Number of Reports and Remittances per Month 
and Length of Grace Period 


A requirement to report and remit 3 times monthly would apply 


to all ATC agents, and is an increase from present rules providing 
for semi-monthly reporting with an exception permitting agents oper- 
ating ten or more locations to report once a month. In addition, the 
Plan would require the report and remittance of all agents to be 
delivered to the designated area bank within 3 working days following 
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the last day of the reporting period, or, if mailed, postmarked by 
midnight of the second working day. Under the comparable require- 


ment of the presently effective ATC Agency Resolution, the report 
and remittance must be received by the carrier within 7 calendar 
days of the close of the reporting period, or, if mailed, postmarked 
within 5 calendar days. 2/ These changes in procedure would 


improve the carriers’ cash balances in return for payment by them 
of the principal recurring cost of the Plan, viz., the area banks’ 
service charges, and of course, would reduce the cash balances held 
by the agents. 


Agents’ views: A number of agents expressed the fear that they 
will be forced out of handling commercial accounts and compelled 
to close down or abandon domestic air business if they are required 
to remit every 10 days (and by implication required to bill their 
customers every 10 days or else procure additional capital) 


2/ One agent operating approximately 40 ATC-authorized locations 
which already reports 3 times monthly is permitted a 9 working 
day grace period under the present rules. 


[249 ] 


while the carriers make credit available under their Universal Air 
Travel Plan (UATP) ona monthly billing basis. The request was 
made that, if agents are required to remit 3 times per month, 
manufacturing companies, wholesalers, and other commercial 
customers who also hold carriers’ ticket stock be required to do 
likewise. The view was expressed that improvement in the carriers’ 
cash flow is the Plan's prime objective with any economies to agents 
of distinctly secondary importance. However, certain agents accepted 
the necessity of improved cash flow to the carriers from 3 remit- 
tances monthly as a means of paying for the Plan. ASTA also sup- 
ported the 3 remittance feature subject however, to an upward 
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adjustment in the grace period and full participation in the Plan 
by IATA. | 
Turning to the shortened grace period, several agents commented 
that, aside from the effect upon their working capital, thene would 
likely be required costly overtime work or hiring outside help to 
complete sales reports on time. Ask Mr. Foster Travel Service,Inc. 
(Ask Mr. Foster) and Thomas Cook & Son Incorporated (Cook), both 
of which would have approximately 40 ATC-authorized locations 
coming under the Plan, indicated that although they would continue 
to require, respectively, 8 and 9 working days to submit full actual 
reports under their present centralized accounting procedures, they 
would be willing to remit, within the newly required time limit, an 
estimated amount due the carriers for the preceding report period. 3/ 
Finally, some agents continue to contend that the increase in 
the number of reporting periods from 24 to 36 per year coupled with 


the shortened grace period for preparing the report inherently in- 
creases the risk of delinquency citations and ultimate withdrawal of 
ticket stock. 4/ 


3/ Cook proposed that an estimated amount equivalent to 7 working 
days’ sales (the difference between the Plan's 2 working day 
grace period where the report is mailed and Cook's own require- 
ment of 9 working days) be remitted to and held by” the area 
bank. However, as indicated in Order E-19945, Fn 5, p. 5, the 
Board understands that estimated remittances, as soon as they 
clear, must be distributed on some equitable basis inorder for 
the carriers to secure the necessary cash flow improvement to 
justify paying the bank service charges. 

Subsequent to the period alloted for responses to,Order E- 
19945, Ask Mr. Foster, by letter dated November 6, 1963, stated 
that it did not wish any of its offices to come under the Plan, 
even for a trial period. The letter, which we shall accept 
although late filed, expresses concern over the problems of 
multiple-location agents, but presents no new information on 
the matter. 
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The Plan, as does the basic Agency Resolution, provides for 
monthly listings of agents not remitting within the specified 
grace period. Withdrawal of airline identification plates, ticket 
stock and exchange orders is required where an agent appears 
on such lists four times during any twelve consecutive months. 
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Carriers’ views: As concerns agents’ working capital, the 
pital, 


carriers maintain that the extent to which an agent extends credit is 
his business as an independent business man; that the carriers should 
not be expected to finance such credit extensions by permitting the 
agent to retain cash (less commissions) collected from the public for 
airline tickets; that any other course would ultimately involve airline 
control of the agent's credit practices; and that the present separation 
of functions seems preferable to the carriers and, it is believed, to 
agents. 

As to the length of the grace period, the carriers comment that 
the uSe of one consolidated report, with one numerical sequence, 
and with no need to segregate by carrier the auditors coupons for 
tickets sold, would make it easier for agents to post the report ona 
daily basis; that the time spent by agency personnel on ticket control, 
accounting and reporting would be reduced; and that the shortened 
grace period accordingly should be adequate. As an example thata 
longer period is not really needed, there was presented a summary 
of a study by a major trunkline with 4,000 agency locations for the 
period from August 1 to 15, 1963, showing that, even under the 
present rules permitting seven calendar days, 57.7% and 82.8% of 
agency revenues were received and banked by the carrier by the 
third and fourth working day, respectively, after the period ended. 
Finally, the carriers maintain that the risk of an agent being tem- 
porarily suspended as delinquent should be decreased, because the 
simplified report is expected to make possible more expeditious 
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completion and transmittal at the end of the period, and because 
there will be few or no occasions when an agent would have nothing 
to report; failure to send a "no sales" report has been a substantial 
cause of delinquency listings in the past. 


Board's views: The Board has concluded that, to the extent 
required to offset the bank service charges, the change to three 
times monthly reporting is reasonable; however, we also believe 
that the grace period should be adjusted as discussed hereinafter. 

As noted above, the argument is made that agents are in the 
same position as the carriers’ commercial and other UATP cus- 
tomers and, accordingly, should be permitted to observe the same 
monthly remittance frequency. This argument overlooks important 
differences between an agent anda carrier's direct retail customer. 
The latter, of course, is the actual user of the air transportation 
purchased, does not receive a commission on the purchase and, as 
we have elsewhere determined, is entitled to the reasonable use 
of free convenience credit such as provided by the UATP. 5/ 


5/ See Passenger Credit Plans Investigation, Docket 10917, 
Order E-19197, January 16, 1963, pp. 6-18. 
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By contrast, an agent is not the purchaser or user of the air 


transportation, but rather acts as an instrumentality of the carrier 
in selling such service for a commission. The special position of 
the agent long has been recognized, in the Agency Resolution, by a 
rule providing for remittances on a basis other than that normally 
employed ina retail credit sales transaction-twice monthly for all 
but a handful of agents. 6/ When an agent makes a sale of air 
transportation to a client, the amount of the sale, less commission, 
belongs to, and is available for collection by, the carrier principal. 
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The rule calling for more frequent remittances by agents than re- 
quired of the carriers’ own retail customers reflects this funda- 
mentally different nature of the agency relationship. Under the 
circumstances, we conclude that it is not unreasonable for the car- 
riers to establish rules for agents different from those applicable 
to the carrier's direct retail customers, and that they are not 
obligated to provide agents with a certain level of working capital 
in order to underwrite credit extensions or for other purposes. 
Regardless of the competitive climate, the provision of such funds 
is clearly a basic responsibility of the Agent. 

The Board notes that Fugazy Travel Bureau, Inc., (Fugazy) 
opposes the requirement for 3 remittances monthly, stating: "As 
long as the multiple-location agent has had to remit to the airline 
once each thirty days, he has been able to extend approximately 
thirty days credit to the large commercial account. By requiring 
the multiple location agent to remit every ten days, the carriers bees 
make it impossible for Fugazy to continue to serve such accounts.’ 
Fugazy indicates that its current volume of business is $35 million, 


of which more than 90%, or approximately $32 million, is done on 


credit, and'that it cannot finance this volume of credit business. 
Fugazy argues that multiple-location agents provide a number of 
advantages to the traveling public justifying preferential treatment 
of such agents in the matter of remitting to carriers only monthly; 
that the practice is of long standing under Board approval, and that 
since this privilege can be taken away only by Government action, 
Fugazy should be granted a hearing. Fugazy cites cases, involving 
Board suspension of and narrowing of exemptions to perform air 
transportation, in which the courts required the Board to afford the 
carriers an opportunity to be heard, as well as cases arising before 
other administrative agencies where the courts determined that the 
constitutional protection of due process requires a hearing before 
property, rights or privileges could be withdrawn. 
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This frequency was established by an amendment to the Agency 
Resolution (Agreement CAB 403-A15) adopted by the members 
of ATC on June 30, 1948. The amendment deleted an existing 
requirement for four remittances per month. In their com- 
ments herein, the carriers State that individual carriers still 
sometimes require particular agents or agents in particular 
localities to report more frequently than twice a month. 
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While Board review of agreements filed under section 412 of 
the Act does not require an evidentiary hearing, we have considered 
whether the Board should grant Fugazy a hearing in the exercise 
of our discretion. Fugazy has made no affirmative showing that 
a hearing would yield any pertinent facts not already before the 
Board, and there do not appear to be any significant disputes of 
fact which require resolution. We therefore conclude that a hear- 
ing would serve no uSeful purpose, and Fugazy's SEGHESt fora 
hearing will be denied. 7/ 

Fugazy also opposes the proposed length of grace period 
within which the remittance must reach the area bank and any 
mandatory requirement for branch reporting directly to area banks. 
As discussed hereinafter, our action on the agreements will be con- 
ditioned to minimize these problems for agents, such as Fugazy, 
which operate 10 or more offices. 


While we are in agreement with the change to 3 remittances 


monthly, we believe that, based upon the estimates contained in 
the Plan, the gain to the carriers from the projected improvement 
in cash flow would be somewhat in excess of the estimated cost of 
the area banks’ service charges to be paid by them. 8/ : 


7/ Fuganzy's contention that the Board is passing on his "property" 
x rights without granting a hearing misconceives the nature of the 
Board's action in the ATC Resolution Investigation, Docket 
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8300 (29 C.A.B. 258, 1959) and in other related proceedings 
which approved joint carrier agreements affecting travel agents. 
The Board, under the authority of section 412, passed upon joint 
carrier agreements to insure compliance with the Act. The 
Board did not license travel agents or otherwise confer on them 
any authority or property rights. 


The agreement contains an estimate (Exhibit I, p.4) showing that, 
at a daily agents’ sales volume of $2 million (which includes a 
substantial volume of international sales), the Plan would produce 
a gain to the carriers as a group of $300,000 per annum (on a 5% 
interest basis used throughout these calculations). This reflects 
an arbitrary assumption that the carriers’ cash balances would 
be increased to the extent of 3 days’ agents’ sales, or $6,000,000; 
however, the Exhibit does not allow for the greater average 
number of days cash is presently held by agents now authorized 
to remit monthly and/or afforded longer than average grace 
periods, so that the improvement is significantly understated. 
Thus, figures contained in the agreement for two individual 
carriers (Exhibit I, p.2 and p.3) showing actual collections of 
agents’ sales under present rules in comparison with the way 
they would be scheduled under the Plan indicate, respectively, 

an improvement in cash balances of $161,756, or 4.3 days’ sales, 
and $1,653,292 or 4.9 days’ sales. Averaging out this improve- 
ment at 4.8 days and applying it on an industry basis would pro- 
duce an improvement of $9,600,000, equivalent to a $480,000 gain 
per annum. In their comments, however, the carriers indicated 
that the bank service charges on a $2,000,000 daily volume of 
business would amount to only $324,000, even at 3 cents per item. 
Accordingly, the gain to the carriers is $156,000 in excess of the 
service charges that they would have to pay; we estimate that 
approximately $144,000 of this excess is eliminated by the 
addition to the grace period of one working day. A substantially 
similar result is obtained if the calculations are based on 
estimated agents’ sales and tickets sold for domestic business 
only. 


JA 165 


255 
[253] 


Althought it is reasonable for the carriers to make sufficient improve- 
ment in cash flow to offset this major recurring cost of the Plan, we 
fail to see any justification for going further than necessary, partic- 
ularly in view of the direct impact this would have upon the cash 
balances held by the agents. Accordingly, we shall require an in- 
crease in the grace periods of 3 working days where the report is 
delivered to the area bank, and 2 where it is mailed, to 4 and 3 working 
days, respectively. 

Aside from ameliorating what the carriers’ figures indicate is an 
over-compensating increase in cash flow, the change may provide a 
somewhat better opportunity for agents operating 10 or more offices 
and using central reporting to submit reports within the required 
time 9/ However, certain of these agents may have difficulty in 
adjusting their internal procedures so as to accomplish this, and they 
may not wish to institute branch reporting directly to area banks as 
an alternative. The Board believes that such agents should be per- 
mitted to make estimated remittances, provided that the procedures 
by which this is accomplished do not result ina more favorable 
effective time allowance than is accorded to agents generally under the 
Plan. Therefore, we shallcondition our approval of the agreements 
to permit estimated remittances by agents operating 10 or more ATC- 
authorized locations and using central reporting. We also shall re- 
quire that a resolution setting forth procedures governing estimated 
remittances be filed with the Board not later than one month prior to 
the date scheduled for implementation of the Plan in the initial bank 
area. Such procedure should specify fully the basis to bejused for 
computing the estimated remittance, the basis to be used by the area 
banks for distribution of the estimated amounts to individual carriers, 
the time within which, and method by which, settling adjustments are 


to be effected, and any other information which has a bearing on 
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whether the ‘arrangement is equitable to the carriers and agents 
directly concerned, and to others, 

Further, the change in grace period should compensate, at 
least partially, for any increased exposure of agents to citation for 
delinquency which may result from the short grace periods and new 
remitting frequencies contained in the Plan. —' To be sure, the 
reduction in paperwork provided by the Plan should facilitate pre- 
paration of the sales report throughout 


For example, it would permit branches one working day to 
complete a standard report and mail it to the home office, one 
working day in-transit time and one working day (plus part of a 
second if the report is delivered rather than mailed to the area 
bank) to check and combine the reports of the various branches. 


The adjustment will provide only slightly less liberal grace 
periods than are contained in the currently effective agency re- 


solution which allows 7 and 5 calendar days after the last day 
of the reporting period, depending upon whether the report is 
delivered or mailed. Converting to average working days (by 
allowing for Saturdays, Sundays, and holidays), the present 
requirement is about 4.8 and 3.5 days. 
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the reporting period; however, we note that the Plan requires con- 
siderable arrangement of items in the report according to whether 
they are single, two or four coupon tickets, other traffic documents, 
refunds, or'commissions on credit sales. This may cause some 
peaking of work at the end of the period which, again, would support 
some relaxation in the grace period. 


In addition, we believe that the threat of withdrawal of airline 
identification plates and ticket forms should be abated during an 
agent's period of initial familiarization with the Plan. To this end 
we shall require that outstanding delinquency citations within the 
preceding 12 months be voided as of the date an agent enters the Plan. 
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Acceptability of the Standard Ticket in 
International Air Transportation 


ASTA and certain individual agents state that, without all IATA 
carriers participating fully in the Plan, an agent, unless he represents 
ATC carriers only, would be required under the Plan to report and 
remit three times per month to an area bank for sales made for ATC 
members and, exclusive of the Plan, twice a month to each individual 
IATA carrier he represents. It is argued that such reporting at 
separate times to domestic and international airlines represents an 
additional burden or, at best, no reduction in agents’ workload, and 
that the Plan should not be approved by the Board unless and until 
also adopted by IATA member airlines. 


The carriers state that by far the greater number of air tickets 
sold by United States agents are either for wholly domestic transporta- 


tion or represent an international journey partially or wholly via ATC 
carriers. In any case, the carriers feel, and certain agents agree, 
that the Plan has benefits for agents regardless of the extent to which 
it ultimately may be made applicable to international air transporta- 
tion. 

The Board recognizes that the Plan, in its present form, does not 
offer those agents which represent both ATC and IATA carriers the 
same potential for operating efficiencies which would be available in 
a plan standardizing ticket forms, reports and remittances for all 
sales of domestic and international air transportation. However ,as 
noted, the agents’ large domestic ticketing workload would be 
brought entirely under the Plan. In addition, the Plan permits use of 
the standard ticket and other procedures for travel between a point in 
the continental United States, Hawaii and Canada and a point outside 
that area where the transportation is performed entirely by one ATC 
member or where it consists of an interline journey involving two or 
more ATC carriers only. 11/ Also, nothing precludes acceptance of 
the standard ticket in 
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/ 
11/ tt is understood ATC intends that such transportation in fact 
be under the Plan, unless special circumstances in particular 


instances dictate otherwise. 
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interline transportation by IATA carriers. 12/ Further, the fact that 
the Agents’ reports to ATC and IATA carriers would cover periods of 
different length and would not always be due on identical days of the 
month is not in our opinion, a critical factor. Thus, the Board believes 
that the actual and permissive areas for operation of the Plan suggest 
sufficient benefits to justify proceeding here without first resolving 

all of the uncertainties as to the extent of future participation by 

IATA carriers. 


Timetable for Implementation 


of the Plan 


In Order E-19945, the Board expressed concern over possible 
difficulties that might arise should implementation of the Plan in the 
various bank areas extend over an indefinite, perhaps substantial, 
period of time. In this connection, the agents' comments include a 
request that. multiple-location agents using central accounting pro- 
cedures be excluded from the Plan until such time as a single re- 
mittance can be accomplished to one area bank in the United States 
and to one in Canada. The carriers, in their comments, express the 
belief that a'precise timetable should be determined only after the 
180-day implementation period in the initial bank area, and that the 
Plan thereafter probably should be extended to one or two additional 
bank areas every 30 to 60 days. 


We remain concerned over the uncertainty as to time required 
to implement the Plan fully and, therefore, will impose certain 
conditions in this regard.2°/ Although the Board recognizes the 
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desirability of area-by-area implementation, particularly from the 


standpoint of adequate indoctrination of agents, the amount of time 
allowed by the resolutions in the first bank area seems excessive. 
Thus, the Board will require that the period from initial implementa- 
tion to the filing with the Board of a resolution on expanded imple- 
mentation, elimination or modification of the Plan be limited to 6 
months. 14/ Secondly ! 


12/ Former IATA Resolutions 275 and 275f dealing, respectively, with 
the form of ticket required and the interchange of on-line pas- 
senger tickets were rescinded and replaced by Recommended 
Practices 1275(a) and 1275(f) effective December 1, 1962. This 
action, approved by the Board by Order E-19103, dated December 
17, 1962, appears to have eliminated any prohibition against 
acceptance of the standard ticket by members of IATA. 


As noted in Order E-19945, Agreement CAB 16874-Al provides that 
the Plan may be implemented in one bank area at one time; that, 

it will be reviewed 180 days after initial implementation to 
determine costs and degree of attainment of objectives; and that, 
based upon such review, the Executive Secretary of ATC, within 
255 days of initial implementation will prepare a resolution re- 
commending expanded implementation, elimination, or modifica- 
tion of the Plan. A further period of time beyond the 255 days 
would be required for Conference action and the filing:of the 
resultion with the Board. 


13/ 


The Board contemplates that the plan would be reviewed at the 
end of 4 months instead of 6 months as contemplated in the Plan, 
and that such review and further ATC action would be accom- 
plished in an additional 2 months. 
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assuming, as we do, that the decision then favors extension of the Plan, 
it is our belief that the interests of all would be best served by rapid 
implementation in all other areas. We shall require that the resolu- 
tion submitted to the Board at the end of the six-month initial 
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implementation period incorporate, or be accompanied by, a statement 
showing the order of implementation of the Plan in remaining bank 
areas, the date planned for each such extension and the name of the 
bank(s) designated for each area. Thereafter, and until the plan is 
fully operative, there shall be filed a recurring report showing the 
actual progress against the schedule, or any changes therein. We 
shall also require the filing of a statement of the results of the 
review of the Plan in the first bank area; copies of instructions by 
ATC and AFAC to agents at the time of issuance; and, other data 
pertaining to implementation of the Plan as specified elsewhere in 
this order. Finally, we shall condition the agreement to provide that 
an agent operating offices in more than one bank area and using 
central reporting be given the option of entering the Plan at any time 
up until the Plan becomes effective in all bank areas in which that agent 
has offices. 14 / 
Validator Cost and Specifications 

As indicated in Order E-19945, the Plan would require agents 
to acquire from AFAC an industry approved validator-ticket writer 22/ 
A number of agents have expressed concern over having to pay for 
the new type of validator, at least one of which would be required at 
each office operated. These agents consider this to be one more 


business cost which may or may not be offset by improved operating 


efficiency, and they assert that the carriers should assume the 
obligation of providing the machines. 

The carriers indicate that the validator they are now consider- 
ing would cost about $70 a piece in quantity lots and would be offered 
to agents at that price, or at an agent's option, ona rental basis of 
approximately $12 to $14 annually. The carriers also indicate that 
many agents are already voluntarily procuring new types of ticket 
imprinter-validator equipment which will be compatible with the 
airline identification plate under the Plan, so that the Plan will not 
require, for such agents, a validator which would not have been 
acquired in any event. 
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The Board believes, to assist implementation of the Plan, and 
during the initial six-month period only, that one of the required 
validators should be supplied for any agency location made subject 
to the Plan upon the request of and at no cost to the agen involved. 
Thereafter, with respect to such 


1A 


We recognize that, during the earlier stages of implementation of 
the Plan, such agents may not wish to adopt the new procedures 
ona partial basis. This reflects the inherent difficulty of 
operating any business enterprise under two separate sets of 
rules; however, we do not intend that this differentiation between 
multiple-branch and single location agencies continue for any 
extended period and, as already indicated, will pear prompt 
extension of the Plan to all bank areas. 

ay The Board understands a validator-ticket writer (validator) to be 

a single piece of equipment. | 


BA/W believe that, since the carriers have reserved the right 


to review the operation of the Plan prior to full and final 
implementation in all bank areas, it is appropriate for them 
to bear, to the full extent practicable, the economic risks 
should it not be thus implemented. 
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agents and those who enter the Plan ata later date, the Board 
contemplates that the carriers will develop an equitable program under 
which agents can lease and/or purchase the equipment. The Board 
will require that the carriers’ resolution on this matter be filed 

under section 412 of the Act, with all pertinent costs details, by the 


end of the initial six-month period. 16/ 


Use of Airlines Clearing House 
In lieu of Area Banks 


In Order E-19945, the Board raised a question as to whether such 
benefits of the Plan as a uniform ticket, volume purchases of tickets 
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and a central requisition source could be achieved through joint 
industry efforts not involving the area bank settlement portion of the 
Plan and attendant costs. In responding to the order, ASTA urged 
that, if possible, the standard ticket be introduced without the estab- 
lishment of area settlement banks and, by letter filed December 23, 
cited certain recently obtained statistics as evidence that agents’ 
remittances could be processed through the Airlines Clearing House 
for far less than the estimated area bank settlement charges. ne 
This, ASTA argued, would obviate the need for increased remittance 
frequencies. 


The carriers state that the major benefits of the Plan to agents -- 
the use of single ticket stock and a consolidated sales report -- could 
not be achieved without reporting to a central instrumentality, either 
a clearing house or an area bank and, because of cost considerations, 
the latter alternative was deemed preferable. In a response to ASTA's 
letter, filed December 30, 1963, ATC points out, further, that the 
Airlines Clearing House does not process individual flight coupons, 
but works only from recapitulation of interline invoices, with the 
actual settlement being performed by a single New York Bank. 


From the foregoing, it would appear to the Board that the 
present Airlines Clearing House operation, involving primarily a 
set-off of balances due among carriers, is not readily adaptable to 
handling the workload which would be involved in processing in- 
dividual agents’ sales reports and supporting auditors coupons. 
Accordingly, no useful purpose would be served by further delaying 


16) Since the agents are being asked to pay for the validators, the 
Board would expect the carriers to develop a machine suffi- 
ciently versatile to accept existing ATC and IATA carrier ticket 
stock and adaptable to the needs of IATA should the members of 
that organization later join in the Plan. This would avoida 
duplicate expenditure for two separate pieces of equipment with 
essentially identical validating functions. 
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Ey Since information cited in ASTA's letter filed December 23, 1963 
only recently became available to ASTA, we shall permit the 
late filing of such letter and of ATC's response thereto. 
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action on the Plan for a determination as to whether some other type 
or types of clearing house arrangement could be devised which might 
eventually prove feasible. 


Reduced Carrier Risk of Loss 
vs. Agents’ Bond Coverage 


ASTA points to a provision of the Plan, not heretofore included 
in the Agency Resolution, permitting the withdrawal of ticket stock, 
exchange orders and airline identification plates from an agent who 
has failed to remit in full to an area bank within 10 days after the 
remittance was due. 18/ ASTA maintains that there is no justification 
for such a rule, since there is ample protection of the carriers’ 
interests in the already existing provision relating to default and 
termination of an agent's sales agency agreement for failure to remit 
within 15 days of the due date. 


The Board believes that the provision may be of possible 


advantage by providing, upon an agent's failure or delay in reporting, 
an intermediate procedure less stringent than the outright termina- 
tion of the agency agreement by ATC which occurs after 15 days. 
However, we note that the number of days from the beginning of the 
report period to the date ticket stock is withdrawn is 3l under present 
rules (for a 30 day month) and 20 under the Plan, a reduction of 35%. 19 
The Plan effects no reduction in the amount of bond which, agents are 
required to maintain, despite this reduction in risk of loss to the 
carriers. Under the circumstances, a percentage reduction in the 
amount of agent's bond might be appropriate and could well apply, 

not only to the requirement based on gross sales of air transporta- 
tion, but to minimum and maximum requirements as well. This is a 
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matter which the Board expects the carriers to consider fully in 
their continuing review of bonding and, unless sooner adjusted, to be 
dealt with by resolution or report to the Board, not later than the 
end of the six-month initial implementation period. 


Retention of Ticket Stock Until 
7 days after Satisfaction of 
Amounts Due 


The Plan provides that where ticket forms, exchange orders and 
airline identification plates have been withdrawn from an agent for 
failure to remit to the area bank, they shall not be returned to the 
agent until 7 days after the Executive Secretary of ATC mails a notice 
to each member that he has been 


1 
re The Board understands that the intent of the resolution is to 


refer to a date 10 days after the last day of the report period, 
and so interprets the provision. 


For agents with 10 or more offices presently reporting monthly 
the number of days a potential default can build up would de- 
crease from 46 to 20 or by nearly 57%. The exposure here has 
existed as an exception to the general rule, the present mandatory 
bonding requirement being keyed roughly to a risk of loss 

period of one month. 
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advised that the agent has satisfied or adjusted all amounts due any 
member. 

ASTA has pointed out that used in conjunction with the 10-day 
rule, the provision would permit removal of an agent's ticket stock 
for a 7-day period even though he was never held in default. By 
letter of June 20, 1963, ASTA also objected to the similar 7-day 
provision in the presently effective Agency Resolution, applicable to 


/ 
reinstated agents. 22 
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Although the Board notes that the 7-day rule in the basic 
resolution is of long standing, we presently see no significant useful 
purpose in requiring a reinstated agent, or one who has satisfied 
all amounts due carriers, to wait an additional 7-day period before 
resuming operations. Accordingly, our approval herein shall not 
extend to the 7 days waiting period provided for in Paragraph 15 of 
the resolution. Should the instant agreements for any reason not be 
finally adopted by the members of ATC, we shall expect similar 
elimination of the 7-day rule from the basic Agency Resolution. 

Finally, it is to be noted that certain comments received indicate 
skepticism as to various other features of the Plan. Thus, one or 
more agents maintain that the effect of a new procedure requiring 
the agents to compute the commission separately on each ticket 
cannot be known until the Plan is implemented; that it would be 
simpler to continue to use individual carrier ticket stock rather than 
to have to change constantly the airline identification plate in the 
validator; that the Plan is of no help in relation to agents’ existing 
internal procedures; that an agency should be allowed to use its own 
report form which is adaptable to its existing accounting machine 
equipment; and, that discrepancies and "items in dispute” will be 
more difficult to settle as between airline and agent because of the 
injection of a third party with no knowledge of such matters as 


fares and routings, but with full power to determine agents’ de- 


linquencies. 


Such comments, reflecting understandable concern over the 
extent of proposed changes in procedures, equipment and report and 
ticket forms point up, we believe, the difficulty of developing a 
program of the magnitude here involved which would satisfy all of 
the needs or provide equal benefits to more than 4,000 individual 
agents having different overall business activities, operating problems 
and automation requirements. The Board recognizes that the Plan 
is likely to be considered nore satisfactory by some agents than by 
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others, and that, in fact, it will not be free from all difficulties or 
provide equally advantageous adjustments to each and every segment 
of the 


ey Such comments were submitted in connection with a pending 


amendment to the ATC Agency Resolution (CAB 5044-A97). It 
appears appropriate, however, to deal with the matter in the 
context of the instant resolutions. 
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agency industry. Nevertheless, we have concluded that, viewed 
broadly, the: Plan represents a worthwhile forward step in the 
continuing development of conference procedures under which agent- 
carrier business affairs are conducted, and that it can be of significant 
practical benefit to individual agents and carriers alike. On this 
basis, we find that the agreements, as conditioned herein, are not 
adverse to the public interest or in violation of the Act. 

Certain provisions of the instant agreements common to the 
basic Agency Resolution have been amended as to the latter onty.22/ 
Also, as indicated herein, we understand that the Plan is intended to 
be effective in Hawaii, although the present text does not so provide. 
We assume that these subsequent revisions will be reflected in the 
text of the Plan at a suitable opportunity. 


ACCORDINGLY, IT IS ORDERED: 
1. That Agreements CAB 16874 and 16874-Al be and they hereby 
are approved subject to the conditions enumerated below: 


2. That an agent be permitted 4 working days from the last 
day of the reporting period within which to physically deliver the 
report and remittance to the designated area bank; if mailed, the 
report and remittance may be postmarked not later than midnight of 
the third such working day; 
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3. That an agent operating 10 or more ATC-authorized loca- 
tions making a combined report and remittance for such locations 
be permitted to do so in the form of an estimate, and that the carriers’ 
resolution establishing procedures for accomplishing this shall be 
filed with the Board under section 412 of the Act not later than one 
month prior to the date of initial implementation of the Plan; 22/ 

4. That, for purposes of Paragraph 16 of Agreement CAB 16874 
and Paragraph VII C of the basic ATC Agency Resolution, ‘outstanding 
delinquency citations, if any, shall be voided as of the date an 
agency or any of its ATC-authorized locations enter the Plan; 

5. That the resolution to be prepared by the Executive Secretary 
of ATC proposing expanded implementation, abandonment or changes 
in the Plan be acted upon by the carriers and filed with the Board 
under section 412 of the Act not later than six months from the date 
of initial implementation of the Plan; | 


2 


CAB 5044-A95, treating the subject of agents not under appoint- 
ment by a carrier, approved by Order E-20209, dated November 
22, 1963; and CAB 5044-A97, dealing with temporary suspension 
and reinstatement of agents and exchange of delinquency informa- 
tion with IATA, not yet acted on by the Board. 


Nothing in such procedures shall be construed as prohibiting 
a separate combined remittance to a Canadian bank for offices 
located in Canada. 
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6. That the resolution specified in the preceding paragraph 
shall contain, or there shall be filed concurrently with the Board, 
a schedule showing the order and projected date of implementation 
of the Plan in the remaining bank areas and the name of the bank(s) 
designated for each area, and thereafter, there shall be filed by the 
fifteenth day of each month a report showing, for the preceding 
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calendar month, the actual dates of implementation in additional 
bank areas, and any changes in the schedule; 

7. That an agent operating ATC-authorized locations in more 
than one bank area making a combined report and remittance for such 
offices shall be permitted to enter the Plan at any time up until the 
date on which the Plan becomes effective in all bank areas in which 
the agent has offices; 

8. That during the six-month initial implementation period, 
one of the ATC required validators shall be supplied to each agency 
office becoming subject to the Plan, upon the request of and at no cost 
to the agent; 

9. That, not later than the end of the six-month initial imple- 
mentation period, the carriers shall file a resolution with the Board 
under section 412 of the Act setting forth full details of the validator 
program now referred to in general terms in Paragraph 22 and 
Exhibit IV of Agreement CAB 16874; 

10. That the approval herein shall not apply to that portion of 
Paragraph 15 of Agreement CAB 16874 which imposes a 7-day waiting 
period between the time when an agent satisfies or adjusts all amounts 


due any member of ATC and the time when he may be reissued ticket 


forms, exchange orders and airline identification plates; 

11. That, not later than the end of the six-month initial imple- 
mentation period, ATC shall file with the Board a statement showing 
results of the review of the Plan by the Interconference Area Settle- 
ment Plan Committee, referred to in Agreement CAB 16174-Al; 

12. That, not later than the end of the six-month initial imple- 
mentation period, the carriers shall file a resolution with the Board 
under section 412 of the Act modifying the bonding program in line 
with the reduction in the carriers' risk of loss provided by the Plan, 
or, in the alternative, a report describing fully the reasons for not 
enacting such resolution; 
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13. That data relating to implementation of the Plan, including 
but not necessarily limited to, instructions to agents, area banks and 
the carriers, be filed with the Board upon issuance; 

[262 | 


14. That, at least one month prior to the date scheduled for 
implementation of the Plan in the initial bank area, there be filed 
with the Board notice of such date; and 

15. That the data required to be filed in ordering patagraphs 6, 
ll, 13 and 14 shall be filed in triplicate in this Docket with! the Board's 
Docket Section. 

This Order will be published in the Federal er 
By the Civil Aeronautics Board: : 
HAROLD R. SANDERSON 
Secretary 
(SEAL) 
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[264] 
PETITION OF FUGAZY TRAVEL BUREAU, INC. 
FOR RECONSIDERATION AND ORAL ARGUMENT 


The Board's order was an order of execution — economically 
speaking — of the Fugazy Travel Bureau, Inc. 

This flows from the fact that Fugazy is operating a Travel Bureau 
which now reports sales on a monthly basis. By reporting monthly, 
Fugazy can extend thirty-day credit to its customers. In fact, Fugazy 
contends that more than 90% of its $35,000,000 business in 1963 was 
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done on credit. Fugazy's business 1s based on the present:authoriza- 
tion to report only once a month, which in turn is an "exemption" from 
what is now the normal requirement that agents report twice monthly. 

The Board's order upsets the present arrangement because it 
would deprive Fugazy of its "exemption" — under which it has oper- 
ated about six years — and impose the requirement of reporting three 
times monthly. This would make impossible the present method of 
doing its business — both because it could not extend credit and be- 
cause it could not utilize the efficiencies of central reporting for its 
multi-location offices. 

Is this economic execution "required by a serious transportation 
need, or in order to secure important public benefits"? This is the 
standard which the Board has set to measure such agreements. 

"Where an agreement has among its Significant aspects 
elements which are plainly repugnant to established anti- 
trust principles, approval should not be granted uhless 
there is a clear showing that the agreement is required 
by a serious transportation need, or in order to secure 
important public benefits." Local Cartage Agreement 
Case, 15 C.A.B. 850, 852-3 (1952) 

If there is any question whether there are "elements which are 
plaintly repugnant to established anti-trust principles" in this agree- 
ment, it need only be stated that this is only one more effort by which 


the A.T.C. is seeking to keep Fugazy from serving certain 


[265] 
customers. The A.T.C. tried to close certain offices of Fugazy — and 
lost by arbitration. It now has pending with the CAB a new agreement 
which will limit the customers Fugazy can serve. The proposal in this 
agreement to withdraw Fugazy's "exemption" is another tactic in the 
drive to destroy Fugazy. 


Was proper evidence before the Board to support the findings? 
Was that procedure followed, which, by the decisions and the 
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statutes, is required to precede so serious a conclusion? 

We don't think so, and ask for reconsideration. 

THE FACTUAL DISPUTES WERE RESOLVED AGAINST FUGAZY 

WITHOUT ADEQUATE OPPORTUNITY FOR REBUTTAL. 

The Board concluded, on page 6 of the Order, that "there do not 
appear to be any significant disputes of fact which require resolution." 
But this simply overrides Fugazy's objections to the basic conclusions 
reached by the Order. 

Whatever evidence the Board relies on to support its findings must 
be available for rebuttal. Carter v. Kubler, 320 U.S. 243 

A. Fugazy was given no charges and no opportunity to rebut the 

allegations that the differences between multi-location agents 


and others do not justify different treatment. 
The clearest evidence that there are differences between multi- 
location agents and others is the fact that the airlines themselves asked 


for permission to treat them differently. That permission was granted 
by the Board in 1948. Since that time, substantial investments have 
been made in the business form which grew on the foundation of that 
differing treatment. 
The Board brushed aside these differences at page 5 of its Order 

of August 23, 1963: 

"| | it is not apparent. . .that multiple-location agents should 

operate under procedures more liberal than those applicable 

to agents with single locations." 


[266] 

We don't believe that fifteen years of history will disappear so 
obediently. The Board can rescind its 1948 approval of treating agents 
differently, but there was no evidence submitted by the ATC to justify 
wiping out the different treatment the ATC asked for back in 1948, and 
which they didn't disturb for fifteen years. 

B. There was no demonstration that only by requiring Fugazy to 

report three times monthly could funds be available to pay the 
costs of the new plan. 
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There were at least two alternatives to the proposed method of 
financing the new costs which were inadequately dealt with. One was 
the offer by a bank to perform the services without the changes in re- 
porting and the other related to the use of the Airlines clearing house. 

In the docket of this proceding was a copy of a letter by one bank 
offering to perform the services in question without entailing the 
changes here proposed. 

The Board recognizes on pages 6 and 7 that under the plan as pro- 
posed, the cash flow would be ''somewhat in excess" and'"'over com- 
pensatory"'. But nowhere is there a discussion of the offer of "free 
services." | 

Furthermore, it remains uncertain as to why the clearing house 
couldn't handle the distribution of the agents’ remittances. The un- 
challenged assertion of the ATC should not alone be dispositive of the 
issue. 


The ex-parte nature of the proceding on this point falls far below 


the required standards. The ATC was allowed to file comments after 
December 23, 1963, according to the Board's Order at page 11, although 
the closing date for comments was September of 1963. The ATC did 
not serve such comments on Fugazy, in fact, Fugazy was unaware of 
the ex parte filings until the issuance of the Board's order in April of 
1964. | 

The basic dispute remains as to whether the showings made in this 
proceeding have met the clear standards expressed by the Board in the 
Local Cartage Agreement Case, supra. | 


[267] 

Ill. WHETHER THE BOARD'S ORDER CONSTITUTES A TAKING OF 
PROPERTY A REFUSAL TO PERMIT THE PURSUIT OF A LEGAL 
CALLING, OR THE REVOCATION OF A LICENSE, SUCH ACTION 
REQUIRES A TRIAL TYPE HEARING. 

While it is recognized that there are not court decisions construing 
the precise rights which a travel agent has by virtue of the permissive 
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relationship which exists on the basis of Board approval of an ATC 
agreement, nevertheless, the Board's approval has been the basis of a 
business operation — which would be destroyed by the proposed Board 
action. The fact that Board action authorized the relationship cannot be 
ignored when the Board acts to destroy the relationship.! The Board's 
order is an interference with established rights which are protected 
by due process. 

A. The rule in the Standard Air Line Case requires that the 

Board grant a hearing. 

Fugazy's method of reporting on a thirty-day basis when most 
agents report twice monthly is very much like an "exemption" from 
anormal requirement. Once Fugazy has the "exemption" and invests 
substantial funds in a business thereby permitted, the "exemption" be- 
comes a property protected by due process. The similarity to an 
"exemption" makes this situation very close to the facts in Standard 
Airlines v. C.A.B. 177 F.2d 18 (1949), where the court said, at pp. 20 
and 21: 


"So the problem before us concerns the statutory and consti- 
tutional rights of one who has a substantial property invest- 
ment acquired in dependence upon a Government permit which 
is subject to immediate suspension at any time. What are the 
requirements of the statute and of due process of law in Such 
a situation? 

The controlling practicality, in our view, is that the suspen- 
sion would destroy property, not a license property but in- 
vestment and business property. The Government cannot 
make a business dependent upon a permit and make an other- 
wise unconstitutional requirement a condition to the 


ae . .and although an individual's interest has been created by an ex 
parte decision it may not be destroyed without that character of notice 
and opportunity to be heard essential to due process of law." Joint anti 
Fascist Refugee v. McGrath, 341 U.S. 123, 166 (1951) 
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permit. That principle applies to mail privileges. An admin- 
istrative agency cannot make an otherwise invalid provision a 
condition to thegrant of a permit. We think the same principles 
apply here. 

We do not mean to say that for suspension purposes the Board 
need grant a full-scale hearing such as it might conduct ina 
revocation proceeding. The nature and extent of the hearing 
may be appropriate to the action being considered. The point 
is that in our jurisprudence an opportunity to present conten- 
tions orally, with whatever advantages that me thad of presen- 
tation has, is one of the rudiments of fair play required when 
property is being taken or destroyed. There is an assurance 
that contentions will be heard and understood upon a verbal 
statement, a degree of certainty not secured by the mere filing 
of written material." 


This principle was followed in a case where the Board sought to 


reduce the scope of an exemption by regulation without a hearing. The 


court required a hearing, saying, 


'. | .It would appear that plaintiffs have substantial invest- 
ments, serious contractual commitments, and have developed 
valuable business and good will, all of which will'be jeop- 
ardized unless the regulation is voided by the court... ." 
American Air Transport v. CAB, 98 F.Supp. 650 (1951) 


And even where a hearing was not required, the court made clear 
that the Standard Air Line rule was sound. In Cook Cleland Airways, 
Inc. v. CAB, 195 F.2d 206 AD 1 2d 51, (1952), where a hearing was not 


required to suspend an exemption, the court said: 
"We do not have here any question which might arise if the 
applicant had developed a business or acquired property by 
reason of the original registration or the original permis- 
sive regulations of the Board. cf. Standard Airlines v. CAB 
177 F.2d 18 (1949)." 
The Standard Air Line rule is clear in its requirement for a hear- 


ing and governs Fugazy's rights before the Board. 
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B. Under the Administrative Procedure Act, Fugazy hada 
"license" and its revocation or refusal to continue requires 
a trial type hearing. 


While counsel is unaware of a court decision which spells out 
precisely the nature of the "right" of a travel agent while he 
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is suspended on the string of the Board's approval, the purpose and the 
language of the Administrative Procedure Act seems to cover the 
situation very clearly. That act requires that Fugazy be given a trial 
type hearing before the "permission" upon which it has operated may 
be withdrawn. 

This conclusion is based upon the definition of the word "license" 
and upon the legislative intent that the revocation of licenses should be 
by the process called "adjudication" as distinguished from "rule making." 


1. Fugazy's right to serve as agent and report only once in 
thirty days was a "license." 


"License" in that Act was purposely defined so broadly as to include 
"any agency permit" or "approval" and to extend it even farther the 
definition of license includes "any agency permit... approval... or 


other agency permission." Sec. 2(e) of the Administrative Procedure 


Act defines "license" to include "the whole or part of any agency permit, 
certificate, approval, registration, character, membership, statutory 
exemption or other form of permission," 

If there were a doubt as to the full reach of "license" it was dis- 
pelled by the explanations ma de by the sponsoring legislators. The 
chairman of the House subcommittee that reported the bill stated dur- 
ing debate that this definition was intended "to embrace every form of 
operation where a private party is required to take the initiative in 
securing the official permission of a governmental agency." 92 Cong. 
Rec. 5649 (1946) remarks of Rep. Walter, reprinted in S. Doc. No. 248, 
p. 356. 

To the same effect is the explanation of the bill reprinted in the 
official Legislative History of the Act, Sen. Doc. No. 248, at p. 254, 
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"License" is defined to include any form of required official permis- 
sion such as certificate, charter, etc. "Licensing" 1s defined to include 
agency process respecting the grant, renewal, modification, denial, 
revocation, etc. of a license. The definition of licensing supplements 
section 2(d). It is included because licenses take many forms, «.." 


2. The refusal to continue or revocation of a license requires 
an adjudicatory order with a trial type hearing. 
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Two basic forms of agency action are rules and orders.” And these 
divisions carry with them important differences in procedure. Orders 
evolve out of adjudicatory proceedings, whereas rule making proceed- 
ings are of a different nature. 

Since the drafters of the Administrative Procedure Act emphasized 
that licenses were to be the subject of orders, the intention was that li- 
censes were to be subject to the adjudicatory process rather than the 
rule making process. And under the adjudicatory process, a trial type 
hearing is necessary. : 

The emphasis of the drafters of the Act is set forth j in the Commit- 
tee Reports. 

'*Order' means the final disposition of any matter, other 
than rule making but including licensing and whether or 
not affirmative, negative, injunctive or declaratory in 


form. ‘Adjudication’ means agency process for the for- 
mulation of an order. 


The term 'order' is essentially and necessarily defined 
to exclude rules. 'Licensing' is specifically included to 
remove any question, since licenses involve a pronounce- 
ment of present rights of named parties, although they 
may also prescribe terms and conditions for future ob- 
servance..." Sen. Doc. 248, p. 254. 


The Administrative Procedure Act requires, therefore, that Fugazy 


be given a hearing of an adjudicatory nature before the continuation of 


his license is refused. 
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C. The protection due an American citizen when he is 

to be deprived of pursuing a lawful calling is due 
Fugazy. 

One of the most recent elaborations of the procedural rights of per- 
sons denied pursuit of a calling is the 1963 decision by the United States 
Supreme Court in Willner v. Committee on Character, etc., 373 U.S. 96 
(1963). The court was dealing with the procedure followed when a per- 
son was prevented from practicing law. The 


Oa: Doc. No. 248, p. 14. 
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decision is significant because it establishes the right to a hearing in- 
dependent of a statute. The language of the court is set out at some 
length. 
"We are not here concerned with grounds which justify 
denial of a license to practice law, but only with what 
procedural due process requires if the license is to be 
withheld. This is the problem which Chief Justice Taft 
adverted to in Goldsmith v. Board of Tax Appeals, 270 
U.S. 117, involving an application of a certified public 
accountant to practice before the Board of Tax Appeals. 
Chief Justice Taft, writing for the Court, said, 
"We think that the petitioner . . . should not have 
been rejected upon charges of his unfitness without 
, giving him an opportunity by notice for hearing and 
answer. The rules adopted by the Board provide 
that "the Board may in its discretion deny admission, 
suspend or disbar any person."" But this must be 
construed to mean the exercise of a discretion to be 
exercised after fair investigation, with such a notice, 
hearing and opportunity to answer for the applicant 
as would constitute due process." 
We have emphasized in recent years that procedural due 
process often requires confrontation and cross-examina- 
tion of whose word deprives a person of his livelihood. 


See Greene v. McElroy, 360 U.S. 474, 492, 496-7... We 
think the need for confrontation is a necessary conclusion 
from the requirements of procedural due process:ina 
Situation such as this. 
Petitioner was clearly entitled to notice of anda hearing 
on the grounds for his rejection either before the Com- 
mittee or before the Appellate Division... There seems 
no question but that petitioner was apprised of the matters 
the Committee was considering. 
"But a ''full hearing" — a fair and open hearing — re- 
quires more than that... those who are brought into 
contest with Government in a quasi-judicial proceed- 
ing aimed at the control of their activities are entitled 
to be heard upon its proposals before it issues its 
final command.’ Morgan v. U.S., 304 U.S. 1, 18-19. 
Petitioner had not opportunity to ascertain and contest the 
bases of the Committee's reports to the Appellate Division, 
and the Appellate Division gave him no separate 
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hearing. Yet 'the requirements of fairness are not ex- 
hausted in the taking or consideration of evidence} but ex- 
tend to the concluding parts of the procedure as well as 
to the beginning and intermediate steps." If the Court of 
Appeals based its decision on the ground that denying pe- 
titioner the right of confrontation did not violate due pro- 
cess, we also hold that it erred for the reasons earlier 
stated . 

We hold that the petitioner was denied procedural due 
process when he was denied admission to the Bar'by the 
Appellate Division without a hearing on the charges filed 
against him either before the Committee or the Appellate 
Division."" Willner v. Committee on Character, etc., 373 
U.S. 96 (1963). 


The decision of the Supreme Court which is recognized as the most 
far-reaching in this field is Greene v. McElroy, 360 U.S. 474 (1959). In 
that case, the Secretary of Defense revoked the security clearance of 
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Greene. Greene was an employee of a private corporation. Greene had 
no constitutional right to a security clearance and there was no statu- 
tory requirement that Greene have a hearing. But a hearing was held 
necessary. Again the language of the court is set out at length. 


"This case involves the validity of the Government's 
revocation of security clearance granted to petitioner an 
aeronautical engineer employed by a private manufac- 
turer which produced goods for the armed services... 
Petitioner was discharged from his employment solely 
as a consequence of the revocation because his access 

to classified information was required by the nature of 
his job... 

Certain principles have remained relatively immutable 
in our jurisprudence. One of these is that where govern- 
mental action seriously injures an individual, and the rea- 
sonableness of the action depends on fact findings, the 
evidence used to prove the Government's case must be 
disclosed to the individual so that he has an opportunity 
to show that it is untrue. While this is important in the 
case of documentary evidence, it is even more important 
where the evidence consists of testimony of individuals 
whose memory might be faulty or who, in fact, might be 
perjurers or persons motivated by malice, vindictiveness, 
intolerance, prejudice or jealousy. We have formalized 
these protections 
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in the requirements of confrontation and cross examina- 
tion... This court has been zealous to protect these 


rights from erosion. It has spoken out not only in crimi- 
nal cases, .. . but also in all types of cases where admin- 
istrative and regulatory actions were under scrutiny... 
We deal here with substantial restraints on employment 
opportunities of numerous persons imposed in a manner 
which is in conflict with our long-accepted notions of fair 
procedures... 

In the instant case, petitioner's work opportunities have 
been severely limited on the basis of a fact determina- 
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tion rendered after a hearing which failed to comport 
with our traditional ideas of fair procedure ... We de- 
cide only that in the absence of explicit authorization 
from either the President or Congress the respondents 
were not empowered to deprive petitioner of his job ina 
proceeding in which he was not afforded the safeguards 
of confrontation and cross-examination." 


The great engines of government when they are moving in that sacro- 
sanct area of national security, must nevertheless pause long enough to 
protect the constitutional rights of a citizen. It seems hardly too much 
to ask that the A.T.C. also pause long enough for a hearing. It is mov- 
ing in a private — not public — area. It is seeking private gain — not 
national security. It is employing the methods proscribed by the Anti- 
trust laws — itself a reason to require a hearing. 


Conclusion 


To find that Fugazy, as a business, must be extinguished, the Board 
should hold an adjudicatory hearing to permit full revelation of the 
facts. 

Oral argument is respectfully requested. 

/s/ Paul Reiber 
Attorney for Fugazy Travel 
Bureau, Inc. 
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ANSWER TO FUGAZY PETITION FOR RECONSIDERATION 


In what may well be as unabashed a plea for special privilege 
as was ever filed with the Civil Aeronautics Board, Fugazy Travel 
Bureau, Inc., seeks reconsideration of one single feature of the 
Standard Agent's Ticket Plan, as approved by Order No. E-20741, 
April 24, 1964. 
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Currently, 4201 of the 4205 Agents on the ATC Agency List are 
required to report and remit for sales at least twice a month. The 
other four -+ one of whom is Fugazy -- can report and remit only 
once a month. Under the Standard Ticket Plan, as approved by the 
Board's Order of April 24th, all Agents would be required to report 
on the same three-times-a-month basis. 

The Fugazy petition alleges that it would be a violation of 
Fugazy's property rights, the Federal Aviation Act, the Admini- 
strative Procedure Act, and the United States Constitution, among 
other things, for Fugazy thus to be placed on the same reporting 
basis as the other 4201 Agents. Before this can be done, according 
to Fugazy, a hearing must be held as a matter of law. 
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The same fallacious legal argument -- including much the same 
line of citations and quotations -- was advanced by Fugazy in its 
earlier comments of November 20, 1962 and September 23, 1963, on 
the Standard Ticket Plan. They were effectively dealt with by the 
Board in its Order of April 24th. Since the petition for reconsider- 
ation thus adds nothing of significance that is new, the instant answer 
will not burden the Board with a re-hashing of legal argument. The 
Board's decision not to hold a hearing is legally and administratively 
sound -- particularly in view of the exhaustive consideration given 
the Plan by the Board and its staff, in the light of the extensive 
comments filed by Fugazy and other interested parties, during the 
19 months the agreement establishing the Plan was pending before 
the Board. 

There are, however, a few items of fact which it may be de- 
sirable to set straight. 

First, there is no basis whatsoever for the canard that the 
Standard Ticket Plan is a “‘tactic...to destroy Fugazy"’ and "only 
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one more effort by which the A.T.C. is seeking to keep Fugazy from 
serving certain customers", Quite apart from the scurrilous nature 
of these allegations, it is an insult to the intelligence of the Board ° 
and its staff to suggest that the airlines spent countless man-hours 
developing the Standard Ticket Plan simply to hobble Fugazy -- and 
that the Board and its staff then spent countless man-hours analyzing 
the Plan, without discovering the masquerade. 
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As the Board is well aware, the Standard Ticket Plan goes back 
many years -- to a time long before Fugazy began to report and 
remit only once a month under the "special remitting frequencies” 
provision of the ATC Agency Resolution (Section XI of Agreement 
CAB No. 5044). An earlier version of the Plan was approved in 
principle at the November 1956 meeting of the Air Traffic Conier- 
ence, adopted at the April 1958 meeting of the Conference, 
and filed with the Board as Agreement CAB No. 11575. That 
particular version -- which would have, among other things, called 
for weekly reporting by Agents -- was not implemented because it 
contemplated an experimental test in conjunction with IATA, which 
did not materialize. Further study led to the instant Plan, Agree- 
ment CAB No. 16874, adopted and filed with the Board in September 
1962. 


By way of contrast, it was not until August 1959 that the tenth 
Fugazy branch was added to the ATC List -- making Fugazy eligible 
for the special reporting privilege -- and not until May 1962 that all 
of the domestic trunk lines authorized once-a-month reporting by 
Fugazy. ! 


Another point to note is that Fugazy's basic argument is that he 
would have to alter his credit-extension practices if he had to report 
three times a month, instead of once a month. The Board has already 
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effectively disposed of this line of argument, in itsOrder of April 24th; 
here, again,the Fugazy petition advances nothing new, and nothing that 
requires repetition of what has been said before. 
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It may be worthwhile to note, however, that both the history of 
the Plan, and the conditions upon which it has been approved by the 
Board, afford Fugazy a substantial period of time within which to 
make any necessary adjustments in his credit extension practices. 
Quite apart from the earlier history of the Plan, it was widely 
publicized in the trade press in the spring of 1962 that ATC adoption 
of the Plan was imminent, and, as previously noted, the instant 
agreement was filed with the Board in September 1962; Fugazy's coun- 
sel promptly advised the Board, by letter datedSeptember 12, 1962, 
that Fugazy would file comments thereon. Fugazy has thus already 
had some two years’ notice that adjustments might be required. 

Moreover, it is abundantly clear that it will be close to a year, 
and more likely more than a year , before it becomes necessary 
for Fugazy to enter the Plan. The Plan contemplates a six-month 
initial implementation period in one bank area, followed by expansion 
to the remaining six bank areas at the rate of one or two each 30 to 
60 days. Condition 7 of the Board's Order requires that a multiple- 
location Agent making a combined report be permitted to defer entry 
until "the Plan becomes effective in all bank areas in which the 
agent has offices". In view of Fugazy's nation-wide chain of branches, 
condition 7 means that Fugazy will not have to enter the Plan until 
at, or near, the completion of nation-wide implementation. More- 
over, the necessary "lead time"’ for obtaining 
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quantity production of validators, tickets and plates, perfecting 
details of procedures, conducting suitable education programs for 
Agents, and so forth, means that the initial six-month implementa- 
tion period will not start before September or October of this year. 

Consequently, whatever weight may be given to Fugazy's 
gloomy allegations of the impact on Fugazy of reporting under the 
Plan, it is clear that Fugazy has -- and, indeed, has already had -- 
abundant time to plan for transition from special prayalene to re- 
porting on the same basis as other Agents. 

Finally, we note for the Board's consideration this fact: nowhere 
in the petition for reconsideration or the earlier Fugazy comments on 
the Standard Ticket Plan, is there any reference to the standard pre- 
scribed by Section 412 of the Act, namely, that the Board assess 
agreements between air carriers according to whether they are, or 
are not, "adverse to the public interest''’, There is much quotation 
from irrelevant cases involving "licenses" and "security clear- 
ances", much argument about the private interests of Fugazy, but 
nothing of substance about the public interest. 

In our view, the Board has correctly assessed the Standard 
Ticket Plan as not "adverse to the public interest" and as, in fact, 
providing a genuine service to the public interest. In the Board's 
words 
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"we have concluded that, viewed broadly, the Plan 
represents a worthwhile forward step in the continuing 
development of conference procedures under which agent- 
carrier business affairs are conducted, and that it can be 
of significant practical benefit to individual agents and 
carriers alike." Order of April 24th, p. 14. 
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We respectfully urge that the Board adhere to these conclusions, and 


deny the Fugazy petition for reconsideration. 


Braniff Airways, Inc. 
Frontier Airlines, Inc. 


Continental Air Lines, Inc. 


Pacific Air Lines, Inc. 
Western Air Lines, Inc. 
New York Airways, Inc. 


Trans World Airlines, Inc, 


American Airlines, Inc. 
Ozark Air Lines, Inc, 
Northwest Airlines, Inc. 
Mohawk Airlines, Inc. 


May 28, 1964 


Order No. E-21180 


Respectfully submitted, 


Northeast Airlines, Inc. 
Delta Air Lines, Inc. 
Chicago Helicopter Airways, Inc. 
Piedmont Aviation, Inc. 
Lake Central Airlines, Inc. 
Southern Airways, Inc. 
United Airlines, Inc. 
National Airlines, Inc. 
Allegheny Airlines, Inc. 
Eastern Air Lines, Inc. 
Central Airlines, Inc. 


/s/ Clif Stratton, Jr. 


CLIFF STRATTON, JR. 

Assistant General Counsel 

Air Transport Associationof America 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
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ORDER DENYING RECONSIDERATION AND ORAL ARGUMENT 


By Order E-20741, adopted April 24, 1964, the Board approved an 
Air Traffic Conference (ATC) resolution establishing a "Standard 
Agent's Ticket and Area Settlement Plan” (Plan). On May 18, 1964, 
Fugazy Travel Bureau, Inc. (Fugazy) filed a petition for reconsider- 
ation and oral argument. Fugazy advances essentially the same con- 
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tentions it previously raised in its submissions of December 3, 1962, 
and September 23, 1963. The thrust of Fugazy's petition is that by 
requiring it to remit monies to the airlines three times a month 
rather than once a month, it will be precluded from furnishing credit 
to its customers and, therefore, its business will be destroyed. 
Fugazy further asserts that it has a legal right to a hearing Since, in 
effect, the present practice of monthly payments amounts ito a Board 
granted license which cannot be abrogated without providing affected 
parties with due process of law -- an evidentiary hearing. Petitioner 
also contends that the resolution violates tha antitrust laws in that it 
represents another attempt by the carriers to deny Fugazy access to 
certain types of customers. On May 27, 1964, twenty-two carrier 
members of ATC filed an answer in opposition to the petition. 

We have considered the petition and answer thereto and conclude 
that Fugazy's request should be denied. Little need be said concern- 
ing petitioner's contention that it has a legal right to a trial type 
hearing. This contention was considered and denied in Order E- 
20741 and Fugazy has not advanced any new argument or other mat- 
ters not previously considered by the Board which warrant a different 
conclusion. 
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Fugazy disputes the public interest finding of Order E-20741 that, 
"viewed broadly, the Plan represents a worthwhile forward step in 
the continuing development of conference procedures under which 
agent-carrier business affairs are conducted, and that it can be of 
significant practical benefit to individual agents and carriers alike". 
We have found, inter alia, that the Plan should lead to a reduction in 
the number of sales reports required of travel agents, resulting ina 
saving of time and expense; that it would reduce the burden on both 
the agents and carriers by eliminating multiple-ticket stocks; and that 


it would improve the working of the delinquency and default provisions 
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of the Agency Resolution by lodging administration in the impartial 
operations of the area bank. We shall not extend this discussion by a 
repetition of the numerous additional factors to which we gave con- 
sideration in the earlier orders in arriving at our conclusion that the 
public interest standards of section 412 were met. Fugazy contends that 
the Plan must be rejected asto him because he, like other multiplebranch 
travel agents, must remit under it on sales of the carriers’ tickets on 

a ten-day rather than a thirty-day basis. As we pointed out in Order 
E-20741, the carriers "are not obligated to provide agents with a cer- 
tain level of working capital in order to underwrite credit extensions 

or for other purposes. Regardless of the competitive climate, the 
provision of such funds is clearly a basic responsibility of the Agent” 
We have also noted that while Fugazy has reiterated that earlier re- 
porting would destroy” its business, the contention is speculative, 

and without ‘supporting evidence that a business of Fugazy's magnitude 
could not command sufficient resources to support the extension of 
credit. Under the conditions we have imposed Fugazy will have ample 
time to prepare to enter the Plan. 1/ Moreover, the Board-imposed 
conditions should make easier the requisite change in operating prac- 
tices resulting from the Plan's implementation. 2/ 

The only new contention raised in the petition relates to the 
September 20, 1963, letter of the American National Bank and Trust 
Company of Chicago stating that it could handle the mechanicalaspects 
of the Plan without requiring a change in the current reporting or 
grace period procedures. 3/ Fugazy contends that the Board did not 
consider this offer of "free services". Undoubtedly the bank could 
handle the mechanics of the Plan. However, its letter is silent on its 
charges for such service; the crucial question since the acceleration 
in remittances is designated to provide funds to cover the Plan's costs. 
The letter does not provide a basis for not putting the Plan into effect. 


1/ Condition 7 to the order provides that multiple branch agents in 
more than one bank area may enter the Plan at any time up until 
the date on which the Plan becomes effective in all bank areas in 
which the agent has offices. 
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For example, the additional working day for submission of the 
report and remittance and the provision for agents operating 10 
or more locations to submit an estimated report and remittance. 


The letter was addressed to the Air Transport Association of 
America, a copy of which was sent to the Board. | 
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ACCORDINGLY, IT IS ORDERED: 
That the petition for reconsideration and oral argument be and it 


is hereby denied. 
By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 
(SEAL) 
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For the District of Columbia Circuit 


No. 18,946 September Term 1964 


Fugazy Travel Bureau, Inc. 
Vv. 
Civil Aeronautics Board 


Before: Wright, Circuit Judge, 
in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint ie ae herein. 
Dated: Nov. 16 1964 
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STATEMENT OF QUESTIONS PRESENTED 

I. Is a person who is adversely effected by an 
agreement (combination) among aircarriers entitled to 
an adjudicatory hearing before approval of the agreement 
by the Board? Is the right of such person to a hearing 
strengthened when the adversely effected interests are 
property and investment interests made possible by 
Board approval of a prior agreement so that the Boards 
action constitutes a revocation of existing rights? 

II. Where an agreement has significant anti-competitive 
aspects can the Board approve the agreement without mak-— 
ing findings ‘as to such aspeféts and without finding that 
such restraints on competition are required by serious 


transport needs or in order to secure important trans- 


port benefits? If so, have the Board's orders met these 


requirements? 
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Statement of the Case 


Summary of Argument . 
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I. The nature of the Petitioner's rights 
and the Board's action reversing a 
prior approval require the action to 
be taken only after an adjudicatory 
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A. The Petitioner has acquired business 
and investment property in the auth- 
orization previously granted, which 
requires the Board to conduct an ad- 
judicatory hearing before those rights 
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The function of the Board in a con- 
troversial agreement filed under Sec. 
412 is adjudication and requires an 
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Judicial interpretation of almost | 
identical provisions of the Shipping 

Act of 1916, which served as a pre- 
decessor for Sections 412 and 414 | 

of the Federal Aviation Act support 

the conclusion that a hearing is | 
required, particularly when third» 
persons are affected adversely - -.- - 15 


Administrative Interpretation of com- 
parable Sec. 15 of the Shipping Act 
of 1916, also supports the require- 
ment for a hearing . ....e..- 
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Petitioner's property interests 
were analagous to a "license" 

and a right to engage in a law- 
ful calling of which it could 

not be deprived without a hear- 
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Since the Board was reversing one 

of its orders effective for fifteen 
years, the Board should have re- 
viewed the facts peculiar to the 
practices under its earlier approval 
and made findings on such analysis. . 


The Board failed to consider and to 
make findings with respect to the Anti- 
Trust implications of the proposed 

area settlement plan in determining 
whether the plan met the "Public 
Interest" requirements of Section 

412 (b) of the Federal Aviation 

Act.0f 1958 << 6 6 er eo ee wee os 


A. The law is clear that the Board 
has a statutory obligation care- 
fully to consider the anti-competi- 
tive aspects of an agreement sub- 
mitted for its approval under 
Section 412 (b), to set forth 
in its order the facts relating 
to such aspects, and to find 
that despite such aspects, the 
agreement is required by a serious 
transportation need . . . 2. 2. 2. 2 « - 29 


The Plan violates anti-trust prin- 
ciples by preventing Petitioner 

from competing with the credit card 
companies: but there were no findings 
concerning such anti-competitive 
effects and no findings that such 
restraint was required by a serious 
transportation need . .. 
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The Plan similarly violates 
anti-trust principles by 
restraining Petitioner's 
existing competition with 
air carriers’ sales on 
credit, but there was no 
findings concerning these 
restraints as required by 
law .. 


Conclusion. <6 6S se Se 3 we 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18946 


FUGAZY TRAVEL BUREAU, INC., Petitioner 
Vv. 


CIVIL AERONAUTICS BOARD, Respondent 


ON PETITION TO REVIEW ORDER OF CIVIL AERONAUTICS BOARD 


Brief of Petitioner 
Jurisdictional Statement 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 
49 U.S.C.A. 1486, and Section 10 of the Administrative 


Procedure Act of 1946, 60 Stat. 243, 5 U.S.c. 1009 


STATEMENT OF THE CASE 
This case comes before this Court upon a petition 
for review of Order No. E-20741 issued by the Civil 


Aeronautics Board on April 24, 1964 in which the Board 


approved without a hearing a new agreement among the 


certificated airlines under Sec. 412 of the Federal Avia- 
tion Act of 1958. 
The new agreement was adopted as a resolution entitled 


"Standard Agent's Ticket and Area Settlement Plan" (Plan) 


by the members of the Air Traffic Conference of America, 
(hereinafter called ATC), which constitute practically 
all of the air carriers certificated by the Board to 
engage in domestic air transportation. 

The Plan changes the existing procedure so that 
travel agents, instead of paying their remittances for 
tickets sold to each individual airline, will pay such 
sums to a bank designated for each geographic area. 

The bank will assemble the amounts due each of the 
receiving air carriers and credit their respective 
accounts. For this service, the banks will assess a 
service charge which is to be met by improving the cash 
flow to the banks for the carriers from the agents. 

In order to create this improvement in the carriers' 
cash flow, the new plan requires the agents to remit three 
times monthly. For the large majority of agents this is 
a change from remitting each fifteen days to one each 
ten days. 

For the Petitioner, the effect of the Plan is very 


serious. The Petitioner has 23 offices in 21 locations 


(Tr. 85). The air carriers have since 1948 recognized 


that agents of his size offered advantages to the carriers 
who in turn permitted them to remit only once a month. 
This different treatment was provided in an agreement 


among the carriers which at their request was approved 


by the Board in 1948. 

The adverse effect of the new Plan on the Petitioner 
is that in reliance on the 1948 agreement and its 
approval by the Board, it developed a eigineeecuen 23 
offices doing an annual business of $35 , 000, 000 (Tr. 163). 
More than 90 per cent of the volume of this business is 
done on thirty-day credit, which is possible hecaaae the 
Petitioner needs remit only once each thirty aves 

To continue its business, it is necessary for the 
Petitioner "to gather into one central office the pro- 
posed remittances of twenty other offices, audit, verify, 
correct and consolidate these into a single remittance..." 

To move to the new Plan, "Fugazy would have to (a) 
discard a central accounting system recently put into 
effect at a cost of $80,000; (b) employ from one to three 
auditors at each location to prepare reports directly 
to the airlines (from each office); (c) give ce central 
control of remittances and refunds which are essential 
to provide responsible accounting to the airlines and 


to Fugazy'’s customers." (Tr. 66) 


The justification for the Board's reversal of its 


1948 approval - an approval of 15 years' standing - was 
that..."...it is not apparent to the Board that multiple- 


location agents should operate under procedures more 


liberal than those applicable to agents with single 


locations." (Order No. E-19945, Aug. 23, 1963 p. 5 Tr. 
124) 

In answer to the Petitioner's contention that its 
method of doing business rested on the 1948 approval of 
the ATC agreement and could exist only with such approval, 
the Board said in a footnote: 


“Fugazy's contention that the Board is 

passing on his ‘property’ rights without 
granting a hearing misconceives the nature 

of the Board's action in the ATC Resolution 
Investigation, Docket 8300 (29 CAB 258, 1959) 
and in other related proceedings which approved 
joint carrier agreements affecting travel agents. 
The Board, under the authority of section 412, 
passed upon joint carrier agreements to insure 
compliance with the Act. The Board did not 
license travel agents or otherwise confer on 
them any authority or property rights." 

(Order No, E-20741, April 24, 1964, p. 6, 
footnote 7.) 


Although the stated purpose for requiring a remittance 


every ten days was to improve carriers cash flow to the 


collecting banks to offset the charges by such banks for 


the services to be performed by them, (Tr. 124, 252), the 
‘Board recognized that the gain to the carriers was more 
than necessary. It pointed out that "...the gain to the 
carriers from the projected improvement in cash flow 
would be somewhat in excess of the estimated cost of the 
area banks' service charges to be paid by them" (Order 
No. E-20741, April 24, 1964). 

In the Board's Order approving the Agreement, it made 


no reference to the statement filed by one bank that it 


would perform the services without changes in the existing 
reporting procedure (Tr. 151). There is no Svidehee that 
| 

the Bank was invited to supply details of its proposal 
which presumably would have lessened the need for changing 
collecting periods. 

The Petitioner requested a hearing to controvert 
the allegations of the air carriers and cross examine 
witnesses. This was denied. The Petitioner's request 
for oral argument was likewise denied. (Order No. E-21180, 
August 12, 1964.) 

None of the evidence on which the Board based its 
Order is under oath. The Board accepted ex parte and 


without cross examination the assertions of the ATC that 


other alternatives to the proposed plan were unacceptable. 


(Order No. E-20741, p. 11). These comments of: the ATC 


were never served on Petitioner and no opportunity was 
given for rebuttal. (Tr. 240-4) 

This proceeding from its initiation has clearly been 
one which has particular effect on the Petitioner and 
constituted an adjudication of a right personal to it. 
The number of travel agents which had 10 or ae offices 
has not exceeded 4 during the fifteen year period between 
1948-1963. When the special provisions were adopted by 
the airlines and approved in 1948, there were 3 agents 


to which it applied, and at the time the new agreement 


was filed with the Board in September, 1962, there may 
have been only one other agent which was using the 
thirty day remittance privilege. From the beginning 
of this proceeding, therefore, any action taken as to 
the right to remit each 30 days was personal to the 
Petitioner, as was pointed out to the Board in the 
first comments filed in November, 1962. 

While the Board was considering this agreement in 
this case it issued its decision in the Passenger 
Credit Plans Investigation, Order No. E-19197, Jan. 16, 
1963. In that decision it approved a number of credit 
plans under which the airlines may extend 30 days free 
credit to their customers. It also approved arrangements 
between the airlines and certain credit card companies 
under which the credit card companies assume the payment 
of air transportation purchased by their cardholders 
and need not pay the airlines for thirty days. The 
Credit Plans case, therefore authorizes the airlines to 


sell passenger tickets on 30 day credit. It also 


authorizes the credit card companies to finance the 


purchase of air transportation by their cardholdere and 
not to pay the airlines for thirty days. By contrast 

the subject order revokes the Petitioner's existing right 
to pay the airlines for its sales on a thirty day basis 


and renders Petitioner unable to compete with the airlines 


and the credit card companies in the sale of air trans- 


portation on credit. 


STATUTES INVOLVED 

The provisions of the Federal Aviation rea 1958 
and other statutes - principally involved are set forth 
in the Appendix, infra p. - Other statutory provisions 
are eitea at the appropriate places in the text. Particu- 
larly involved are Section 412 dealing with filing and 
approval of agreements and Section 1005 (f£) regarding 
the necessity of findings of fact in orders deeued by 


the Civil Aeronautics Board. 


SUMMARY OF ARGUMENT 
I. 

Where Petitioner has developed a business and invest- 
ment property under the authority of an agreement approved 
by the CAB and in effect since 1948, that business and 
investment property cannot be taken away by revocation 


of such authority without a hearing. 


Although Sec. 412 of the Federal Aviation Act of 1958 


under which the agreement was approved does not provide 
for a hearing, a hearing is required by due process and 
Sec. 5 of the Aanihistcation Procedure Act. : 

The requirement of a hearing is supported te the 


interpretation of comparable provisions of the Shipping 


oe - ae 

Act of 1916 by this and other courts; by the protection 
afforded third persons from arbitrary action taken by 
trade and non-governmental regulatory associations; and 
by the protection afforded persons who are denied the 


right to pursue a lawful calling. 


Il. 


The Board's approval of the agreement immunized, 


under the power granted to it by Sec. 414 of the Federal 
Aviation Act, conduct otherwise in violation of the anti- 
trust laws. The agreement was in restraint of trade since 
it revoked existing arrangements which were the basis 

of Petitioner's ability to compete with the airlines 

and the general purpose credit card companies in the 

sale of air transportation on credit. Before the 

Board can approve such an agreement it must carefully 
examine the anti-trust issues involved and specifically 
find that such otherwise proscribed conduct is necessary 
,in the public interest. The Board in this case did not 
analyze the anti-trust significance of its action, nor 


did it make the requisite findings. 


ARGUMENT 
I. THE NATURE OF THE PETITIONER'S RIGHTS AND THE BOARD'S 


ACTION REVERSING A PRIOR APPROVAL REQUIRE THE ACTION 


TO BE TAKEN ONLY AFTER AN ADJUDICATORY HEARING. 

A. The petitioner has acquired business and invest- 
ment property in the authorization previously 
granted, which requires the Board to conduct 
an_adjudicatory hearing before those niente 
can be taken away. 

The Petitioner, Fugazy Travel Bureau, has developed 

a business property of substantial investments, | serious 
contractual commitments and valuable good will pursuant 
to a specific permission and approval granted by the 
Board in 1948, all of which will now be jeopardized 

by the withdrawal of the past approval. Agency! action 


of this nature can be taken only after a hearing which 


is required by more than the statute. 


Although Section 412 of the Federal Aviation Act of 


1958 does not state that a hearing is required, a hear- 
ie: As required by due process. The section of the 
statute under which the action was taken, Sec. 412 of 
the Federal Aviation Act of 1958, 72 Stat. 770, 49 U.S.C. 
1382, does not use the term "hearing." The applicable 
language reads: 

"(b) The Board shall be order Aieeprove 


any such contract or agreement, whether or 
not previously approved by it, that it 


lores 


finds to be adverse to the public interest, 

or in violation of this Act, and shall by 

order approve any such contract or agreement, 
or any modification or cancellation thereof, 
that it does not find to be adverse to the 
public interest or in violation of this Act..." 


The Supreme Court has held that the hearing requirement 
is so basic that it is mandatory even though not specifi- 
cally called for by the regulatory statute. This is so 
even though Section 5 of the Administrative Procedure 
Act, 60 Stat. 239, 5 U.S.C. 1004, which regulates hear- 


ing procedure, applies that section only to hearings 


“required by statute." Wong Yang Sung v. McGrath, 339 
U.S. 33 (1950). 

The significance of the Wong case was summarized by 
a leading authority on administrative laws as follows: 


"That the Court meant what it said in the 
Wong case is shown by the Riss Case of the 
following year. The ICC denied a certificate 
of convenience and necessity to a motor car- 
rier, without complying with § 5 of the APA. 
The district court held that the statute 
authorizing certificates did not require 

a hearing. Much to the consternation of 

the ICC Bar the Supreme Court reversed 

per curiam with a mere citation of the 
Wong case. When the Seventh Circuit held 
that Sec. 5 did not apply to a fraud order 
proceeding in the Post Office Department 26 


25 Riss & Co. v. U.S. 341 U.S. 907 (1951) 


26 Cates v. Haderlein, 189 F 2d 369 (1951) 


ayes] ayes 
the Solicitor General confessed. error and 
the Supreme Court reversed per curiam. 27 
Another court has later applied Sec. 5 to 
a Post Office order stopping delivery of 
mail on grounds of obscenity. " 


Davis, Administrative Law Treatise, Sec, 
1308, p. 229 (1958) | 


Independent of and in the same year as the Supreme 
Court's decision in the Wong case, supra, this court re- 
quired hearings to be held by the Board where its action 
would destroy "investment and business property." 

In Standard Air Lines v. CAB, 85 U.S. App. D.c. 

29, 177 F 2d 18 (1949), the issue was whether ah exemp-— 
tion could be suspended without a hearing. Here, too, 
there is no provision in Sec. 416 (b) that a hearing be 
granted. Nevertheless, it was held that a hearing was 
required because the suspension would destroy property. 
The court said, at p. 20: 

"The controlling practicality, in our view, 

(as to whether there should be a hearing) 

is that the suspension would destroy property, 

not a license property but investment and 

business property. The Government cannot make 

a business dependent upon a permit and make an 


otherwise unconstitutional requirement a condi- 
tion to the permit." 


27 Cates v. Haderlein, 342 U.S. 804 (1951) 


28 Door v. Donaldson, 90 U.S. App. D.C. 188, 19 $ 
F2d 764 (1952) 
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And in Cook Cleland Airways, Inc. v. CAB, 90 U.S. 
App. D.C. 220 195 F 2d 206 (1952), where a hearing was 


not required to suspend an exemption, the court said: 


"We do, not have here any question which might 
arise if the applicant had developed a business 
or acquired property by reason of the original 
registration or the original permissive regula- 
tions of the Board. cf. Standard Airlines v. 
CAB 177 F 2d 18 (1949)" 


In American Air Transport, Inc. et al v. CAB 98 F 


Supp 650 (1951) the Board sought to reduce the scope of 


an exemption (termed a "license" by the court) by an 


amendment of a regulation without a hearing. The court 
required a hearing, saying, 
"it would appear that plaintiffs have 
substantial investments, serious contractual 
commitments, and have developed valuable 
business and good will, all of which will be 


jeopardized unless the regulation is voided 
by the court..." : 


The Function of the Board in a controversial agree- 
ment filed.under Sec. 412 is adjudicatory, and 
requires an adjudicatory hearing. 


The requirement for an adjudicatory hearing is supported 
in this instance by the nature of the Board's function. 
The Board here is required to issue an order which applies 
the law to a set of facts and a proposed agreement. Section 


412 (b) provides: 


malic ae 


"The Board shall by order approve any such 
contract or agreement, or any modification 
or cancellation thereof..." 


With reference to the issuance of orders, the Board 


is directed 
"Every order of the...Board shall set forth 
the findings of fact on which it is based..." 
72 Stat. 794, 49 U.S.C.A. 1485 (£) 

The ranetion of the Board is "adjudicatory" in that 
it is called upon to apply the tests of the statute to 
a given agreement as it applies to known teaeviauats and 
existing, not prospective, facts. Is this agreement 
"adverse to the public interest or in violation of this 
Act"? 

Furthermore, the Board must consider that the bene- 
ficiaries of the Order will be relieved from the Anti- 


Trust laws, pursuant to Sec. 414 of the Act. Such approvals 
have grave consequences to the continuation Betrote Peti- 
tioner's business. Such infringement of economic rights 
should be accomplished only upon compliance with procedural 
safeguard of hearing and decision on the record. An order 
finding that the agreement does not violate the Act is 

of a type which should not be made over the objection of 


parties without the safeguard of a hearing. 


The need for an adjudicatory process in this matter 


es Le 
is supported by the Administrative Procedure Act of 1946, 
which classified agency actions as "rule making" and matters 
“other than rule sigeenge? The latter were classified as 
adjudicatory. Admin. Proc. Act., Leg. Hist. 79th Cong. 
2a Sess., Document No. 248, pp. 14, 356. Adjudication 
was defined as the process for the formulation of an 
order. 
Thus Sec. 2 (da) defines "Order and Adjudication" 
Procedure Act, Sec. 2 (d) 
"...'adjudication’ means agency process for 
the formulation of an order other than rule 


making but including licensing." 


By directing that action under Sec. 412 (b) should 


be by order, the Congress contemplated that adjudicatory 


process would be followed. 
The functional test of whether adjudicatory process 
applies is whether the action resembles what is done 
by a court or by the legislature. 
"When an administrative agency makes law as 
a legislature would, it must follow rule-making 
procedure prescribed in Sec. 1003 and when it 
makes law as a court would, it must follow 
adjudicatory proceedings under 1006 and 1008." 
N.L.R.B. v. A,P.W. Products Co., 316 F. 2d. 
899, 905, (1963) 
This analysis is supported by Davis, supra, Sec. 15.03, 


p. 353 (1958). 
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"When a court or an agency finds facts 
concerning the immediate parties - who 
did what, where, when, how, and with what 
motive or intent - the court or agency | 
is performing an adjudicative function, | 
and the facts are conveniently called 
adjudicative facts. When a court or 

an agency develops law or policy, it 

is acting legislatively..." 


Judicial interpretation of almost identical pro- 
visions of the Shipping Act of 1916, which served 
as a predecessor for Sections 412 and 414 of the 
Federal Aviation Act support the conclusion that 
a hearing is required, particularly when third 
persons are affected adversely. 


Similar statutory provisions have been interpreted by 
this court and the Circuit Court of the Ninth Circuit to 
require an adjudicatory hearing in cases like this. | 

The similar statute is Section 15 of the Shipping Act 
of 1916, 39 Stat. 733, 46 U.S.C. 814, which sien oeiees 
operators of vessels to enter agreements, which if approved 
by the now Federal Maritime Commission immunized the car- 
riers from the anti-trust laws. The Act was first adopted 
in 1916 and served as a guide for the later Federal Avia- 


tion Act of 1958 (formerly the Civil Aeronautics Act of 


1938) when it was adopted. 


The pertinent language of Sec. 15 of the 1916 Act is: 


"...The board may be order disapprove, cancel, 
or modify any agreement, or any modification 
or cancellation thereof, whether or not! pre- 
viously approved by it, that it finds to be 


discriminatory or unfair as between 
carriers...or to operate to the detri- 
ment of the commerce of the United 
States, or-in violation of this Act, 
and shall approve all other agree- 
ments, modifications, or cancella- 
tions." 

Under those provisions an agreement was filed and 
objecting comments were filed by the Isbrandtsen Co., 
a company not ‘party to the agreement. Without granting 
a hearing as requested and on the basis of comments 
filed, the then Federal Maritime Board approved the 
agreement. On petition to this Court, the Board was 
ordered to grant a hearing. Isbrandtsen Co. v. U.S. 


211 F 2d 51 (D.C. Cir.) cert. den. 347 U.S. 990 (1954) 


Pursuant to that decision, the Board did have a hearing 


before an examiner on the agreement. In the Matter of 


the Statement of the Japan-Atlantic and Gulf Freight 


Conference Filed under General Order 76 4 F.M.B. 706 
(1955) 

The holding of this court in the 1954 case that a 
hearing was required was regarded as so basic by the 
legislators that when the statute was amended in 1961, 
Sen. Kefaufer proposed the addition of the words, "and 
hearing" to insure that the new statute would not be 


interpreted to overrule the decision of this court in 


the Isbrandtsen case. The discussion on the floor! by 
the legislative leaders to this effect was: 


"MR, KEFAUVER. Mr. President, I call up my 
amendment designated "6-1-61-0," and ask that. 

it be stated. 

THE LEGISLATIVE CLERK. On page 14, line 11, 

after "notice" it is proposed to insert "and 
hearing". 

MR. ENGLE. [Floor Manager of the Bill] We be- 
lieve the Adminstrative Procedure Act would have 
required a hearing in any contested matter. How- 
ever, the amendment offered by the distinguished 
Senator from Tennessee makes the hearing mandatory, 
and to that extent clarifies the bill. We have no 
objection to the amendment. 

MR. KEFAUVER. Mr. President, I ask unanimous: con- 
sent to have printed at this point in the Record 

a short further explanation of the amendment,) with 
references to certain cases in the Supreme Court 
of the United States. 


There being no objection, the explanation was 
ordered to be printed in the Record, as follows: 


Explanation 


The purpose of this amendment is to assure that 

the rule of the Isbrandtsen decision of the circuit 
court in 1954 is not in some way overruled by the 
new law. According to the Senate Committee report 
on the bill: ‘'In_Isbrandtsen Co. v. United States 
(211 F. 24 51 (D.Co Cir.) cert. denied 347 U\.S. 990 
(1954)), the U.S. Court of Appeals for the District 
of Columbia Circuit held the Board's action 
improper on the grounds that before such an agree— 
ment may become effective under such circumstances 
the Board must hold a hearing and give its formal 
approval" (S. Rept. No. 860, 87th Cong., 1st sess. 
at 8-9 (1961))." 


Index to the Legislative History of the Steamship 
Conference/Dual Rate Law, P.L, 87-346, Sen. Doc. 
No. 100, pp. 272-3. 
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The conclusion that a hearing is nécessary is also 


supported by the recent decision in the 9th circuit in 


Anglo-Canadian Shipping Co., Ltd. v. Fed. Mar. Com'n, 


310 F 2d 606 (1962) dealing with a parallel problem. 

In that case the court had before it a Federal Maritime 
Commission order disapproving a resolution adopted by 

a steamship conference filed for approval under Sec. 15 

of the Shipping Act of 1916. 39 Stat. 733, 46 U.S.C. 814. 
The resolution was adopted and filed by a conference 
basically similar to the Air Traffic Conference involved 
in the present case. Similarly, the resolution dealt 


with how members of the conference were to deal with 


third persons, not members thereof. In the FMC case, 


the third persons were freight forwarders, and the 
resolution limited the commissions to be paid. Here the 
third persons are travel agents and the resolution regu- 
lates remittance periods. 

The court decided the case basically on the issue 
of whether a hearing was required, citing this court's 
decision in the Isbrandtsen case, supra. The court, 
after hearing argument, pursued the hearing issue so 
far as to request supplemental briefs as to whether the 


agency action was "rule making" or "adjudication," the 
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Agency having considered the agreement along Salah other 
matters. But all parties agreed that the action was 
adjudicatory, which led the court to hold that a hear- 
ing was required. The Court said, at p. 615 . 


"The provisions of Sec. 8 (A.P.A.) are by 

its terms made applicable 'in cases in which 
a hearing is required to be conducted in con- 
formity with sec. 7 of this title.’ This is 
such a case. (ftnote. After this case had 
been first argued before us, we called for 
additional briefs from the parties upon cer- 
tain questions propounded by us for answer 
including the question whether the proceed- 
ing before the Commission was instituted 

as a proceeding for rule making as contem-— 
plated by Sec. 4 of the A.P.A., rather than 

a proceeding for adjudication as contemplated 
by sec. 5 of the same Act. Supplemental briefs 
were filed in which’ all parties unanimously 
agreed that this was a proceeding for adjudi- 
cation.) " 


Although Section 15 as now amended requires notice 


and hearing, the addition of the word hearing in 1961 does 


not lessen the precedent of the Anglo-Canadian Case, Supra. 


The agreement by the Steamship Conference had been 
. filed under Section 15 of the Act prior to its amendment 
calling for hearings. The Section was sileiaed wraile the 
proceeding was in progress, and the legislators explained 
the addition of the word "hearing" only as precautionary 
to leave no doubt.that the ruling of this court in the 


Isbrandtsen case, supra, requiring a hearing was not 
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overruled, see thediscussion above. 

That case is particularly strong precedent because 
the proceeding in which the attacked order was issued 
was instituted by the Commission itself. This circum- 


stance would permit a contention that the proceeding 


was commenced to prepare a rule - therefore it need only 


meet rule-making requirements and not hearing requirements. 
But in spite of the color of "rule-making" the court 
held that the nature of the controversy and the nature 


of the findings called for an adjudicatory hearing. 


D Administrative Interpretation of comparable 
Sec. 15 of the Shipping Act of 1916, also 
supports the requirement for a hearing. 


The question of whether and when hearings should be 
granted prior to action under Secs 15 of the Shipping 
Act. was examined by the Anti-Trust Subcommittee of the 
Committee on the Judiciary, House of Representatives, 
‘and reported in "Monopoly Problems in Regulated In- 
dustries, Part I Vol. I Ocean-Freight Industries" 
86th Cong. lst Sess. (1959). In those hearings, the 
Subcommittee had before it a memorandum prepared by 
the Ass't. General Counsel of the Federal Maritime 


Board which concludes that hearings are required 


SAS 


when agreements affect third persons adversely. At pp. 


61-5 of those hearings, the following exerpts appear. 


"(b) Protestants against a section 15 
approval are entitled to be heard. 


"When we turn to the question whether a 
hearing is required on a protest to a 

section 15 approval, the applicable case 

law is considerably more definite than 

that discussed in the preceding section. 
While there could be some variation in the 
procedural standards depending on the 

kind of agreement under consideration, it 
seems clear that a proposal to introduce 

a contract/non-contract system of rates must 
be set for hearing where an affected person 
requests such hearing. The approval of 
contract/non-contract rates ‘attaches grave 
consequences to contractual and other busi- 
ness relations of [non-conference competitors].' 
Isbrandtsen v. United States, 211 F. 2d 51, 
(1954). The limitation of a shipper’s freedom 
to choose among carriers, and the competi- 
tive impact upon the independent carriers, 
are sufficient grounds for the requirement 
that a hearing must be afforded to such 
shippers or such carriers. The infringe- 
ment of an economic right can properly be 
accomplished only upon compliance with the 
procedural safeguard of hearing and decision 
on the record. Section 15 approval must 

be based upon a finding that the agreement 
will not be ‘unjustly discriminatory or unfair, ' 
will not ‘operate to the detriment of the 
commerce of the United States’, and that it 
does not violate any provision of the 
Shipping Act, 1916. Such findings are of the 
type which, by repeated judicial pronounce- 
ment, cannot be made over the objection of 
parties without the safeguard of hearing. 
Florida v. United States, 262 U.S. 194, 215 


(1930); Morgan v. United States, 298 U.S. 468, 
479-80 (1936); United States v. Carolina 
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Carriers Corp. 315 U. S. 475, 488-9 (1942); 
Eastern-Central Ass'n v. United States, 321 

U. S., 194, 209 (1944); Standard Airlines v. 
Cc. A. B., 177 F. 24 18 (1949); Walker v. 
Popeno, 149 F. 2d 511 (1945). Indeed, the 
award of a certificate of public convenience 
and necessity to a motor carrier (much less 

an exemption from anti-trust law) cannot law- 
fully be accomplished without affording affected 
parties an opportunity to be heard. American 
Trucking Assn's v. United States, 326 U. S. 77 
(1945); Riss & Co. v. United States, 341 U. S. 
907 (1951). 


"Tt would therefore seem that a hearing is nec- 
essary before the Board may approve an agree— 
ment which will affect the economic freedom 
of an interested party. Where such a hearing 
is necessary, based, as it is in my opinion, 
upon the Constitutional requirement of due pro- 
cess, such a hearing must be ‘a fair one, one 
before a tribunal which meets at least currently 
prevailing standards of impartiality." Wong 


Yang Sung v. McGrath, 399 U. S. 33, 50, 51, 
(1950). It is hardly to be doubted that the 
currently prevailing standard of fairness is 
that established by section 5 of the APA. See 


Wong Yang Sung v. McGrath, 399 U.S. 33 (1950). 


"In conclusion, I am of the opinion that: 

(1) ‘so long as it does not do so capriciously 
or arbitrarily, but on reasonable grounds, the 
Board may deny an application for section 15 
approval without affording an oral evidentiary 
hearing to the proponents; (2) on the other 
hand, the Board may not approve an agreement 
over the objection of an affected party with- 
out affording such party the procedural safe- 
guards established by section 5, APA, 


"The C.A.B. has not observed with regularity the 
practice of affording either applicants or pro- 
testants a hearing in connection with approvals 
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under Section 412. In cases where the |proposed 
approval would seriously affect the position of 
third parties, the C.A.B. has afforded an oppor- 
tunity for hearing to such persons. However, it 
is not uncommon for the C.A.B. to approve the 
proferred agreements even in the face of third 
party protests, without affording an opportunity 
to be heard. In my opinion, a reviewing court 
would almost surely upset such an approval, as- 
suming that the protestant has legal standing 
to protest." pS me 
/Footnotes omitted/ 

A requirement of hearing is supported by Silver v. New 
York Stock Exchange, 373 U.S. 341 (1963) in which the court 
held that a stock exchange although authorized by statute 
to take joint action and given an exemption from the Anti- 
trust laws comparable to the immunity given the airlines 
by the Federal Aviation Act, must nevertheless give hearings 
to persons about to be denied valuable rights. The court 
indicated that even if the S.E.C. has prescribed rules for 
the Exchange, the rules would "have to provide as a minimum 
the procedural safeguards..." p. 364 

By requiring C.A.B. approval of the anti-trust combina- 


tions of the airlines, the Congress must have intended to 


give at least as much protection to third persons as the 


protection afforded to third persons in the Securities 


Exchange Act. 
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E. Petitioner's property interests were analagous 
to a "license" and to a right to engage ina 
lawful calling of which it could not be deprived 


without a hearing. 


The principles applicable to and the protection af- 


forded persons holding a license also support the require- 
ment that Petitioner should be granted a hearing before 
the privileges he has are taken from him by government 
action, 

The concept of licenses in the Administrative Procedure 
Act was broad enough to include what Petitioner has. License 
in that act was intended to reach and include “every form 
of operation where a private party is required to take the 
initiative in isecuring the official permission of a govern- 
ment agency." (Remarks of Rep. Walter, 92 Cong. Rec. 5949 
(1946), reprinted in A.P.A. Leg, Hist., 79th Cong. Doc. No. 
248, p. 356.) 

The definition is broad enough to achieve that goal. 
Thus Sec. 2 (e) defines license to include "any...agency 
permission." 

The Petitioner is also entitled to an adjudicatory hear- 


ing under the protections afforded to persons who are deprived 
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of pursuing a lawful calling. 
One of the most recent elaborations of the procedural 


rights of persons denied pursuit of a calling is the 1963 


decision by the United States Supreme Court in Willner v. 


Committee on Character, etc. 373 U.S. 96 (1963) . The 
court was dealing with the procedure followed when a per- 
son was prevented from practicing law. The decision is 
significant because it establishes the right ea hearing 
independent of a statute. The language of the court is 


set out at some length. 
“We are not here concerned with grounds which 
justify denial of a license to practice law, 
but only with what procedural due process re- 
quires if the license is to be withheld. This 
is the problem which Chief Justice Taft adverted 
to in Goldsmith v. Board of Tax Appeals, 270 
U.S. 117, involving an application ofa certi- 
fied public accountant to practice before the 
Board of Tax Appeals. Chief Justice Taft, 
writing for the Court, said, 
‘We think that the petitioner... ' 
should not have been rejected upon 
charges of his unfitness without | 
giving him an opportunity by notice 
for hearing and answer, The rules 
adopted by the Board provide that 
"the Board may in its discretion! deny 
admission, suspend or disbar any! per- 
son.: But this must be construed to 
mean the exercise of a discretion to 
be exercised after fair investigation, 
with such a notice, hearing and oppor- 
tunity to answer for the applicant as 
would constitute due process.' Id., 
p. 123 
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The decision of the Supreme Court which is recognized 
as the most far-reaching in this field is Greene v. 
McElroy, 360 U.S. 474 (1959). In that case, the Secre- 
tary of Defense revolked the security clearance of Greene. 


Greene was an employee of a private corporation. Greene 


had no constitutional right to a security clearance and 


there was no statutory requirement that Greene have a hear- 
ing. But a hearing was held necessary. 


"This case involves the validity of the 
Government's revocation of security clear- 
ance’ granted to petitioner an aeronautical 
engineer employed by a private manufacturer 
which produced goods for the armed services... 
Petitioner was discharged from his employment 
solely as a consequence of the revocation be- 
cause his access to classified information 
was required by thenature of his job (475)... 
Certain principles have remained relatively 
immutable in our jurisprudence. One of these 
is that where governmental action seriously 
injures an individual, and the reasonableness 
of the action depends on fact findings, the 
evidence used to prove the Government's case 
must be disclosed to the individual so that 
he has an opportunity to show that it is un- 
true...We have formalized these protections 
in the requirements of confrontation and cross 
examination...This court has been zealous to 
protect these rights from erosion. It has 
spoken out not only in criminal cases,... 
but also in all types of cases where admin- 

istrative and regulatory actions were under 
scrutiny (496-7)...We deal here with substan- 
tial restraints on employment opportunities 
of numerous persons imposed in a manner which 
is in conflict with our long-accepted notions 
of fair procedures (506-7)... 
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F. Since the Board was reversing one of its orders 
effective for fifteen years, the Board should 
have reviewed the facts peculiar to the practices 
under its earlier approval and made findings on 


such analysis. 
The question of whether travel agents with ten or more 


offices conducted their business in a manner sufficiently 
different from others and made contributions to air travel 
to justify different remittance periods was not a new ques- 
tion. The Board had considered it in 1948 and found dif- 


ferent treatment to be in the public interest. And after 


the approval in 1948 there were no complaints to the Board - 


at least none were referred to in its recent action. During 
the fifteen years the practice was in effect experience had 
been had both by the carriers and by the agents. 

Therefore, this was not an area in which judgment must 
be based on discretion or policy because there were facts 
and experience susceptible of proof. These data should have 
been gathered at a hearing, analyzed and the statute applied 
to permit this court to review the Board's action. In the 
Anglo-Canadian case, supra, the court said, at p. 613: 


"We recognize that there is some authority 
holding that findings may be based upon 
judgment or discretion or policy where the 
specific facts to support the judgment are 
not susceptible of proof, But we cannot 
say that this is that type of case. Rule 
21 has been in effect and operation .for a 
good many years. There must be an abundance 
of available evidence to disclose just how 
much brokerage has been actually paid under 
the operation of this Rule... 

The record is wholly wanting in any infor- 
mation that might answer these questions 
but we think we can take judicial notice 


-28- 


that evidence on this subject is obtain- 
able, available and can be procured, As 
the Supreme Court has said in matter call- 
ing for administrative determinations 
similar to this one: There must be a’ full 
hearing. There must be evidence adequate 
to support pertinent and necessary findings 
of fact. Morgan v. U.S. 298 U.S. 468, 
480." 
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THE BOARD FAILED TO CONSIDER AND TO MAKE FINDINGS 
WITH RESPECT TO THE ANTI-TRUST IMPLICATIONS OF THE 
PROPOSED AREA SETTLEMENT PLAN IN DETERMINING WHETHER 


THE PLAN MET THE "PUBLIC INTEREST" REQUIREMENTS OF 
SECTION 412 (b) OF THE FEDERAL AVIATION ACT OF 1958 


A. The law is clear that the Board has a statutory 
obligation carefully to consider the anti- 
-competitive aspects of an agreement submitted 
for its approval under Section 412 (b) , to set 


forth in its order the facts relating to such 


aspects, and to find that despite such aspects, 


the agreement is required by a serious transpor- 
tation need, 

In approving or disapproving agreements submitted 
under the provisions of Section 412 of the Federal Aviation 
Act of 1958, 49 U.S.C. 1382, the C.A.B. is fequdeea to 
examine the proposed agreement in the light of policies 
embodied in the federal anti-trust statutes, ee Truck- 
ing Co. v. United States, 321 U.S. 67 (1944). oh the 
McLean case the Supreme Court held that the Interstate 
Commerce Commission, which has authority ginitee tc that 
of the C.A.B. to exempt certain surface carrier conduct 


from the operation of the anti-trust laws, was bound to 


consider the anti-trust implications of a proposed 
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solidation of seven motor carries in approving the con- 
solidation. The court stated: 
"Congress however neither has made the anti- 
trust laws wholly inapplicable to the trans- 
portation industry nor has authorized the 
Commission in passing on a proposed merger 
to ignore their policy." 
321 U.S. at 86. 
This court applied the rule of the McLean case in 
the case of Isbrandtsen Co. v. United States 211 F. 2d 
51 (D.C. Cir. 195), cert. denied 347 U.S. 990 (1954). In 
that case this court had under consideration the authority 
of the Federal Maritime Board to exempt certain agreements 


among vessel operators from the application of the anti- 


trust laws. In referring to the exercise of such authority 


by the FMB, this court said at p. 57: 


"Phe condition upon which such authority is 
granted is that the agency entrusted with 
the duty to protect the public interest 
scrutinize the agreement to make sure that 
the conduct thus legalized does not invade 
the prohibitions of the anti-trust laws any 
more than is necessary to serve the purposes 
of the regulatory statute...." 


The McLean case, supra, has frequently been cited by 
the C.A.B. in its decisions passing upon agréements sub- 
mitted under Section 412 as requiring the Board to con- 


sider the proposed agreements in the light of anti-trust 
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principles. See Air Cargo Inc., Agreement, Petitions, 

9 C.A.B. 468, 470 (1948); Air Freight Tarrif Agreement 
Case, 14 C.A.B. 424, 425 (1951); IATA Agency Resolutions, 
12 C.A.B. 493, 499-500 (1951). The most significant CAB 
decision in this regard is that in the Local Susiege Case, 
15 C.A.B. 850 (1952). In that case, the Board stated: 


"[p]he Board, in determining whether an 
agreement is adverse to the public interest 
under section 412 of the Act, cannot ignore 
the question of whether such an agreement 
may run counter to the principles and pur- 
poses of the anti-trust laws. The approval 
of an agreement under section 412 exempts 
the agreement from the operation of the 
anti-trust laws by virtue of section 414. 
While this exemption demonstrates the Board's 
power to approve agreements which otherwise 
would violate the anti-trust laws, it also 
imposes upon the Board, in determining the 
effect on the public interest of agreements 
for which approval is sought, the duty to 
evaluate such agreement in the light of anti- 
trust policy and principles. Where an agree- 
ment has among its significant aspects elements 
which are plainly repugnant to established anti-- 
trust principles, approval should not: be granted 
unless there is a clear showing that the agree- 
ment is required by a serious transportation 
need, or in order to secure important public 
benefits." 

15 C.A.B. at 852 


This view of the Board as the anti-trust monitor of 


the airlines industry is supported by Section 102 (c) of 


the Act, 49 U.S.C. 1302 (c), which directs the' Board to 
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consider as being in the public interest: 


"The promotion of adequate, economical 
and efficient service by air carriers 
at reasonable charges, without unjust: 
discriminations, undue preferences or 
advantages, or unfair or destructive 
competitive practices." 


It is also reinforced by Section 41l of the 


49 U.S.C. 1381, which authorizes the Board to: 
"_ investigate and determine whether 
any air carrier, foreign air carrier, 
or ticket agent has been or is engaged 
in unfair or deceptive practices or 
unfair methods of competition in air 
transportation or the sale thereof." 


This section gives to the Board "Federal Trade Commission" 
authority in the airline industry. American Airlines v. 


North American Airlines 351 U.S, 79, 82 (1956) (case 


decided under the Civil Aeronautics Act of 1938, which 


contained the same language) . 

The responsibilities of the Board in the anti- 
trust field are the more important since under the statute 
the Board has jurisdiction which is exclusive of the courts 
with regard to many practices alleged to violate the anti- 
trust laws. See Apgar Travel Agency, Inc. v. International 
Air Trans. Ass'n., 107 F. Supp. 706 (S.D.N.Y. 1952), where 


the court held that a travel agent who alleged a conspiracy 
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by the airlines to drive him out of business must present 
his case to the CAB. See also Pan American Airways Inc. 
v. United States, 371 U.S. 296 (1963), where the Supreme 
Court held that the courts had no jurisdiction of a civil 
anti-trust action brought by the government gilesine a 
conspiracy to monopolize air commerce by the defendants, 
even though in that case the suit had been instituted by 
the Justice Department at the request of the CAB and the 
CAB had filed a brief as amicus curiae in Suppsck of the 
government's position, 

Section 414 of the Act, 49 U.S.C. 1384, provides: 


"Any person affected by any order made 
under sections 1378, (3408) 1379, (3409) 
or 1382 (§412) of this title shall be, 

and is hereby, relieved from the opera- 
tions of the ‘anti-trust laws', as desig- 
nated in section 12 of Title 15, and of 
all other restraints or prohibitions made 
by, ox imposed under, authority of law, 
insofar as may be necessary to enable such 
person to do anything authorized, approved, 
or required by such order." (Parallel 
citations to sections of the Act added.) 


Section 414 emphasizes the importance of the Board's duty 


to consider the anti-trust implications of an agreement 
submitted under Section 412, since the Board's approval 


of the agreement may insulate the airlines from attack 
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under the anti-trust laws. In Putnam v. Air Transport 
Ass'n of America, 112 F. Supp. 885 (S.D.N.Y. 1953), 
the plaintiff was a travel agent whose agency agreements 
had been cancelled by the Air Traffic Conference of 
America, and the court held that the complaint, which 
charged a conspiracy, boycott, and discrimination in 
violation of the anti-trust laws, should not be dismissed 
for failure to state a cause of action, citing Anderson v. 
Shipowners' Association of Pacific Coast, 272 U.S. 359 
(1926). However, the court held that summary judgment 
should be granted in favor of the defendants since the 
agreements among the defendants to employ agents only 
through the ATC had been approved by the CAB and were 
therefore immune from attack, by virtue of Section 414 


of the 1938 Act. 


B. The Plan violates anti-trust principles by 
preventing Petitioner from competing with the 
exredit card companies but there were no find- 
ings concerning such anti-competitive specese 
and no findings that such restraint was re- 
guired by a serious transportation need. 


The Board in its opinion approving the Area Settle- 


ment Plan has failed to recognize that the Plan denies to 
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Petitioner credit terms which are available to Petitioner's 
competitors, the credit card companies, ehecegh other agree- 
ments approved by and filed with the Board. 

Before the adoption of the Plan, a commercial account 
could purchase its air transportation either from an air 
carrier or a travel agent and could obtain a thirty-day 
extension of credit from the carrier, the travel agent, 
or a general purpose credit card company. If the credit 
were obtained from Petitioner or from a credit card company, 
the air carrier itself would not be paid for thirty days, 
or more in the case of a credit card company. Under the 
present Plan, Petitioner will not be able to offer credit 
competitively with the credit card Suepenige. Sanee Peti- 
tioner will have to pay the air carrier in ten days while 
the credit card company will not have to pay for thirty or 


more days, and the credit card company will in addition 


be paid a commission of up to four per cent by the airline 


for assuming the credit risk. 

The advantages made available to American Express 
Company, which is both a travel agent and a credit card 
company, are particularly discriminatory. ies eredit card 


company, it could offer thirty-day credit because it would 
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not, under the rule approved by the Board in the Credit 
case, have to pay the airline for the transportation sold 
for as long as thirty days. This Petitioner could not 
do. In addition, American Express will be paid two com- 
missions by the airline for air travel sold to its card- 
holders:- (1) a five per cent commission for its services 
as a travel agent and (2) a commission of up to four per 
cent for its credit services, making a total commission 
of up to nine per cent. By contrast, Petitioner would 
receive only a five per cent commission for both its credit 
and travel agent functions, and would have to remit to the 
airline in ten days. Furthermore, if Petitioner is late 
in making payment to the airlines, it runs the risk of 
losing its agency appointment, whereas there is no such 
penalty foria late payment by American Express as a credit 
card company. 


The facts concerning the competitive situation between 


Petitioner and such general purpose credit card companies 


as Hilton Credit Corporation, American Express Company, 
The Diners' Club and Bank of America, are contained in 
the Transcript at pages 163 and 164, These facts were also 


discussed extensively in the Passenger Credit Plans 


os7ie 
‘Investigation, Order No. E-19197, January 16, 1963 at 
pages 13 and the following pages. 

On page 9 of the Appendix to Order No. B-19197, an 
excerpt from the examiner's decision shows that credit 
card companies are allowed up to thirty or forty-five 
days or more to pay for air travel sold to their card- 
holders. Since the effect of the present Plan will be 
to deny thirty days credit to Petitioner, it is obvious 
that credit card companies who enjoy thirty days credit 
from the airlines will be able to compete more effectively 
in the financing of the purchase of air transportation. 

The amount of commission paid to the eae seca 
companies at the time of the Passenger Credit plans In- 
vestigation is shown on page 9 of the Appendix to Order 


No. E-19197 as up to four per cent. The Examiner's opin- 


ion also contained findings that the cost to the air 


carriers of using the various eredit card plans was from 
3.95% to 7.95% (Order No. E-19197, page 13). THe Board 
in its opinion stated that these index findings inflated 
the true costs of using the credit card plans, but the 


Board did not itself make any findings as to the actual 


costs. 
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The commission paid to Petitioner, and to other 
agents, on sales BE donedete air travel, is 5%, (rr. 
163). For thig 5%, Petitioner not only assumes the risk 
of credit losses, but further assumes the costs of main- 
tenance of sales outlets, salaries of personnel, and other 
selling and administrative expenses, including the train- 
ing of sales personnel to handle the sale of air travel. 

In the Passenger Credit Plans Investigation, the 
Board rejected the argument that the extension of credit 
by the air carriers through the use of the general purpose 
credit cards violated the Act. Therefore, the Board is 
encouraging the use by the airlines and the traveling pub- 


lic of the general purpose credit card facilities and has 


approved a plan which will have the effect of preventing 


Petitioner from providing the same and better services on 
the same terms. The Board has taken this action without 
recognizing its anti-competitive aspects and without find- 
ing that such a restraint on competition is required by a 
“serious transportation need," Local Cartage Case, supra. 
p. 31. This refusal by the Board to deal with the com- 


petitive realities .of the business of selling air trans- 
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portation on credit clearly demonstrates that bue Board 
has not fulfilled its obligations to Petitioner and to 
the public under the Act. 
When the air carriers have sought in the past to 
prevent third persons from competing in the financing of 
sales of air transportation, the Board has refused to ap- 


prove the agreements proposed for such exclusion and boy- 


cott. In the American Express case supra, Order No. E-15692, 


dated August 25, 1960, the Board had before it an agreement 
among the carriers not to deal with the nee Express 
credit card plan. The Board disapproved the agreement and 
used the following language: 


"Ip]he instant ATC resolution, as inter- 
preted by ATC, appears to be an attempt 

on the part of the ATC carriers collec- 
tively to prevent Express from competing 
in the credit card field with the carriers’ 
own credit card plans and the credit card 
plans of its major credit card competitors. 
Such concerted attempts to boycott a com- 
petitor and thus eliminate it as a vital 
competitive factor have long been condemned 
by the courts as per se violations of the 
anti-trust laws. 


"In addition, the agreement as construed 
by ATC, like the recently disapproved 
IATA resolutions, appears to represent 
an illegal restraint of trade in that it 
arbitrarily precludes access by ATC mem- 
ber carriers to traffic which could be 
generated under the Express credit card 
plan," 
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The IATA resolutions referred to in the above cita- 


tion were disapproved by the Board in Order No. E-15691 


dated August 25, 1960, and the resolutions there con- 
sidered were designed to forbid any use of general pur- 


pose credit cards by any air carrier. 


Cc. The Plan similarly violates anti-trust principles 
by restraining Petitioner's existing competition 
with air carriers sales on credit, but there were 
no findings concerning these restraints as re- 


quired by law. 


The feature of the Plan which is crucial is its re- 
quirement of an increase in the number of monthly remit- 
tances by airline ticket agents re the air carriers for 
sales by the agents of air transportation. This increase 
is from twice monthly to three times monthly for most agents 
and from once a month to three times a month for those 
agents having more than ten ATC-authorized locations, of 
which latter group Petitioner is a member. The reason why 
this feature is important from the point of view of the 
airlines is that the bank's charges for operating the Plan 
are to be paid by the air carriers, and the increased fre- 


quency of remittances is designed to create an improvement 
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in the carriers' cash flow equal to the annual operating 
costs of the Plan (Tr. 123). 

The Board did not consider or make findings with 
respect to Petitioner's arguments that the accelerated 
remittance feature of the Plan represented an attempt by 
the air carriers to eliminate Petitioner as a competitor 
in the sale of air traffic to commercial accounts on credit. 
The facts in the record show that Petitioner's annual sales 
at that time were $35 million, of which approximately 90%, 
or $32 million, represented sales on credit (Pr... 252). 

The airlines are themselves engaged in the sale of air 
transportation on credit, including sales through the 
Universal Air Travel Plan, carrier on-line credit plans, 
out-for collection plans and other credit devices which 

were reviewed and approved by the Board in Onder ito, E-19197, 
January 16, 1963. In that Order, the Board recognized 

the active competition between the air carriers and travel 


agents and said that if the proposed credit plans were not 


approved, the airlines would not be able to compete since 


"| .air transportation users would undoubtedly turn, in 
large numbers, to travel agents who extend credit freely." 


(Order No. E-19197, p.. 12). 
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The airlines also have recognized Petitioner as 


an active competitor and have tried in various ways to 


limit Petitioner's competitive effectiveness. The CAB 
has now under consideration an agreement by the air car- 
riers to prohibit Petitioner from maintaining branch 
agency offices at the plans of certain large commercial 
customers. In that proceeding, Docket No. 15455, many 
interested parties, including such corporations as General 
Electric Co., Joseph E. Seagram & Sons, Inc., Underwood 
Corporation and the Singer Company have filed comments 
with the CAB urging the maintenance of such competitive 
services by travel agents. The Board summarized such 
comments as follows: 


"The comments of such persons, viewed collec- 
tively, indicate, inter alia, the belief 

that the agreement will restrain the trade 

of and cause considerable financial loss 

to travel agents; that commercial customers 
will be denied a freedom of choice in de- 
ciding the manner and means of meeting their 
travel requirements and will lose the bene- 
fits of economy and efficiency that in-plant 
services provide; and that the proposed re- 
strictions are repugnant to anti-trust prin- 
ciples. The objectors also contest ‘the claim 
of the carriers that they can serve commer— 
cial accounts at less cost than that repre- 
sented by their agency commission expense, 
and contend that in-plant locations would 
result in healthy, not wasteful competition. 
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Essentially, they regard the rules as 
an effort to reserve commercial accounts 
for the airlines at the expense of the : 
agent." 
Order No. E-21185, 
August 13, 1964, p. 4. 


The volume of credit sales which Petitioner has 
built up over the years again demonstrates that Peti- 


tioner is an effective competitor of the airlines and 


one which the airlines would like to remove. Through 


increasing the reporting frequency from once every thirty 
days to once every ten days, the airlines are forcing 
Petitioner either to increase its capital Soesuane by 
an amount sufficient to support its credit sales or to 
abandon its credit practices, which in either gone would 
impair or destroy Petitioner's effectiveness as a compe -— 
titor. : 

The airlines have in the period since 1948, with 
Board approval, extended thirty days credit to Petitioner 
4nd other large travel agencies. They have now sought, 
acting in concert, to end that practice, and with it to 
end or abridge Petitioner's ability to compete. | Although 
the Board may have the authority to approve ses re- 
straint of trade, it cannot do so without carefully weigh- 


ing the anti-competitive aspects of the proposed agreement 


44 - 


and specifically finding that such aspects are outweighed 


by a serious transportation need requiring the approval 


of the agreement. 

In the Local Cartage Case, supra, the Board had under 
consideration a proposed agreement among the airlines not 
to make payment to independent truckers of their charges 
for carting from a consignor's premises to the airport 
freight moving on a transportation-charges-collect basis. 
The Board recognized that the effect of such an agreement 
would be to eliminate the independent truckers as competi- 
tors of the airlines' own cartage agents. The following 
language is particularly relevant: 


"The airlines contend that no anti-trust 
principles are involved because the prac- 
tice of advancing charges is a gift, gra- 
tuitously furnished by the airlines to 
the independent trucker and relieving him 
of the expense of collecting his charges 
from the shipper who engaged him. The 
answer to this, as previously suggested, 
is that the airlines are now free indivi- 
dually to terminate the practice. Such 
freedom, however, does not comprehend the 
formation of a combination whose partici- 
pants are bound to terminate the practice, 
and where the effect of such combination is 
substantially to restrain competition." 

15 C.A.B. at 854. 


Holding that the plan clearly violated anti-trust prin- 


ciples and was not required by a serious transportation 
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need, the Board disapproved the agreement. See also 
American Express, Petinions Order No. E-15692, dugust 
25, 1960, where the Board disapproved an ATC resolution 
prohibiting the member air carriers from participating 
in the American Express credit card plan. The Boska 
found that the resolution "...appears to be an tees 
on the part of the ATC carriers collectively to prevent 
Express from competing in the credit card field with the 
carriers' own credit card plan..." and was patently offen- 
sive under the anti-trust laws, 


The Board's treatment of the Plan overlooks the 


fact that the increase in reporting frequencies for agents 


with more than ten locations is not an indispensible fea- 
ture of the Plan, Sufficient improvement in cash flow 
might be produced by increasing the reporting fréquency 
only for those agents with less than ten ATC-authorized 
locations. There also are alternative methods of financ- 
ing the Plan, and it is particularly significant that al- 
though the Plan is allegedly designed to benefit both the 
airlines and the travel agents, the Plan as presently ap- 


proved is to be paid for, in effect, entirely by the travel 


agents through the above discussed improvements in the 
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ecarriers' cash flow (Tr. 116, 155-156). Furthermore, 
this is an unreliable method of financing the Plan since 
the improvement in cash flow will vary from year to year 
depending upon the volume of agents' sales, with a re- 
sulting windfall to the air carriers as sales volume rises. 

As to alternative methods of financing the Plan, 
it should be noted that the Board disregarded as being of 
no significance a letter from a Chicago bank stating that 
the bank could handle the mechanics of the Plan without 
the necessity for an increased remittance frequency (Tr. 
151 and 286). The Board's treatment of the Plan also over- 
looks the fact that compelling Petitioner to contribute 
to the costs of the Plan by increasing the remittance fre- 
quency results in a greater burden of expense to Petitioner 
than the amount of the resultant benefits to the air car- 
riers. This is so since the cash flow improvement to the™ 
air carriers is measured by a 5% figure, (Tr. 252, n. 8); 


however, unless additional working capital can be obtained 


by Petitioner at a 5% rate, the expense to Petitioner in 


continuing its present business will be more than the bene- 


fit to the carriers. 
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Furthermore, Petitioner is required to ‘contribute 


substantially more than its proportionate share of the 


operating costs of the Plan, since Petitioner will now 


be required to remit three times a month as opposed to 


once a month, while all other agents, except for Ask Mr. 
Foster Travel Service, Inc., are presently remitting twice 
a month or more frequently and under the Plan will now 
remit three times monthly. Therefore, the improvement 
in the carriers' cash flow from Petitioner's increased re- 
mittances is proportionately much greater than that for 
the other travel agents. 

Other methods of financing the Plan, including 
use of the airlines' Clearing House and the possibility 
of remittance of cash sale proceeds but not of credit sale 
proceeds may be mentioned here merely to illustrate that 
the Board failed to focus on the purposes and effect of 


the increased frequency of remittance provisions of the 


Plan. 
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III. CONCLUSION 


For the reasons set forth herein, the order under 


review should be set aside with respect to the Peti- 


tioner 


Respectfully submitted 


Paul Reiber 
Attorney for Petitioner 


January 28, 1965 
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APPENDIX 


Relevant provisions of the Federal Aviation Act of 


1958, 72 Stat. 731, as amended, 49 U.S.C. 1301 et seq., 


are: 
TITLE IV - AIR CARRIER ECONOMIC REGULATION 
Methods of Competition 


Sec. 411. The Board may, upon its own initiative 
or upon complaint by any air carrier, foreign air car- 
rier, or ticket agent, if it considers that such action 
by it would be in the interest of the public, investi- 
gate and determine whether any air carrier, foreign 
air carrier, or ticket agent has been or is engaged in 
unfair or deceptive practices or unfair methods of 
competition in air transportation or the sale thereof. 
If the Board shall find, after notice and hearing, that 
such air carrier, foreign air carrier, or ticket agent 
is engaged in such unfair or decertive practices or un- 
fair methods of competition, it shall order such air 
carrier, foreign air carrier, or ticket agent to cease 
and desist from such practices or methods of GePDS Cee 
tion. 
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POOLING AND OTHER AGREEMENTS 
Filing of Agreements Required 


Sec. 412. [72 Stat. 770, 49 U.S.C. 1382] (a) Every 
air carrier shall file with the Board a true copy, or, 
if oral, a true and complete memorandum, of every contract 
or agreement (whether enforceable by provisions for 
liquidated damages, penalties, bonds, or otherwise) 
affecting air transporation and in force on the effective 
date of this section or hereafter entered into, or any 
modification or cancellation thereof, between;such air 
carrier and any other air carrier, foreign air carrier, 
or other carrier for pooling or apportioning earnings, 
losses, traffic, service, or equipment, or relating to 


the establishment of transportation rates, fares, charges, 
or classifications , or for preserving and improving 
safety, economy, and efficiency of operation, or for con- 
trolling, regulating, preventing, or otherwise elimin- 
ating destructive, oppressive, or wasteful competition, 

or for regulating stops, schedules, and character of 
service, or for other cooperative working arrangements. 


Approval by Board 


(b) The Board shall by order disapprove any such 
contract or agreement, whether or not previously approved 
by it, that it finds to be adverse to the public interest, 
or in violation of this Act, and shall by order approve 
any such contract or agreement, or any modification or 
cancellation thereof, that it does not fi::1 to be ad- 
verse to the public interest, or in violation of this 
Act; except that the Board may not approve any contract 
or agreement between an air carrier not directly engaged 
in the operation of aircraft in air transportation and 
a common carrier subject to the Interstate Commerce Act, 
as amended, governing the compensation to be received 
by such common carrier for transportation services per- 
formed by it. 


Section 15, Shipping Act, 1916, 39 Stat. 733, 46 
U.S.C. 814, as in effect at enactment of Civil Aero- 
nautics Act of 1938, predecessor statute to Federal 
Aviation Act of 1958. 


Sec. 15 


That every common carrier by water, or other 
person subject to this Act, shall file immediately 
with the board a true copy, or, if oral, a true and com- 
plete memorandum, of every agreement with another such 
carrier or other person subject to this Act,. or modi- 
fication or cancellation thereof, to which it may be a 
party or conform in whole or in part, fixing or regula- 
ting transportation rates or fares; giving or receiving 
special rates, accommodations, .or other special privileges 
or advantakes; controlling, regulating, preventing, or 
destroying competition; pooling or apportioning earnings, 
losses, or traffic; allotting ports or restricting or 
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otherwise regulating the number and character of sailings 
between ports; limiting or regulating in any way the 
volume or character of freight or passenger traffic to 

be carried; or in any manner providing for an exclusive, 
preferential, or cooperative working arrangement. The 
terms "agreement" in this section includes understandings, 
conferences, and other arrangements. 


The board may by order disapprove, cancel, or modify 
any agreement, or any modification or cancellation thereof, 
whether or not previously approved by it, that: it finds 
to be unjustly discriminatory or unfair as between car- 
riers, shippers, exporters, importers, or ports, or be- 
tween exporters from the United States and their foreign 
competitors, or to operate to the detriment of the com- 
merce of the United States, or to be in violation of 
this Act, and shall approve all other agreements, modi- 
fications, or cancellations. 


Agreements existing at the time of the organization 
of the board shall be lawful until disapproved by the 
board. It shall be unlawful to carry out any agreement 
or any portion thereof disapproved by the board. 


All agreements, modifications, or cancellations 
made after the organization of the board shall be lawful 
only when and as long as approved by the board, and be- 
fore approval or after disapproval it shall be ‘unlawful 
to carry out in whole or in part, directly or indirectly, 
any such agreement, modification, or cancellation. 


Every agreement, modification, or cancellation 
lawful under this section shall be excepted from 
the provision of the Act approved July second, eighteen 
hundred and ninety, entitled "An Act to protect trade 
and commerce against unlawful restraints and monopolies", 
and amendments and acts supplementary thereto, ‘and the 
provisions of sections seventy-three to seventy-seven, 
both inclusive, of the Act approved August twenty-seventh, 
eighteen hundred and ninety-four, entitled "An Act to 
reduce taxation, to provide revenue for the Government, 
and for other purposes", and amendments and acts sup- 
plementary thereto. 


Whoever violates any provision of this section shall 
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be liable to a penalty of $1,000 for each day such vio- 
lation continues, to be recovered by the United States 


in a civil action. 
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Relevant provisions of the Administrative Procedure 


Act, 60 Stat. 237, 5 U.S.C. 1001, as amended, are: 

Sec. 2. AS used in this Act-...(d) ORDER AND ADJUDI- 
CATION. - "Order" means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, 
or declaratory in form) of any agency in any matter other 
than rule making but including licensing. "Adjudication" 
means agency process for the formulation of an order. 

(e) LICENSE AND LICENSING. - "License" includes the whole 
or part of any agency permit, certificate, approval, regis- 
tration, charter, membership, statutory exemption or other 


form of permission. "Licensing" includes agency process 
respecting the grant, renewal, denial, revocation, sus- 
pension, annulment, withdrawal, limitation amendment, modi- 
fication, or conditioning of a license. 
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Board Orders and Agreements: 


Order No. E-80), September 18, 1947 


Agreement C.A.B. 403-A-, May 31, 196 


Agreement C °.B. 17937, August 28, 196) 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18, 946 


FUGAZY TRAVEL BUREAU, INC. 
Petitioner, 
ve 
CIVIL AERONAUTICS BOARD, 


Respondent. 


ON PETITION FOR REVIEW OF ORDERS 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


Petitioner seeks review of two orders of the Civil Aeronautics 
Board. The first of these (Order No. E-20741, April 24, 1964; 


247) found a certain agreement among the scheduled airlines of 


United States know as the "Standard Agent's Ticket and Area Settle- 


ment Plan" (referred to here and in the Board's orders eas sim 
"the Plan") to be not adverse to the public interest, and accordingly 


approved said agreement under section 412 of the Federal Aviation 


Pere 


The second (Order E-21180, August 12, 1964; 
reconsideration of the first. 
opposition to the Plan focuses on a single one of 
its requirement that henceforth all travel agents must 
and remit for their domestic (and some international) airline 
sales three times a month. At present petitioner, as one of 


ain agencies having more than ten approved locations, has 


f reporting and remitting only once a month; all other 


contends that its business is built wholly on the sale of air 
1 on credit, that the increased frequency of remittance called 


the Plan will make it impossible for petitioner to extend 
hirty days? credit to its eustomers, and consequently that 
will drive it out of business. It charges that the Board 
approving the Plan over its objection without an evidentiary 
and in failing to make findings justifying what it calls the 
npetitive implications” of the Plan. 


A travel or ticket agent, as the name implies, is an independent 


businessman who represents airlines, other common carriers, hotels, 


etc., in the sale of the latter's services, and who is compensated 


1/ 


by agreed commissions on the tickets and accommodations he sells. - 


a 


1/ See the statutory definition in section 101(34) of the Federal 
Aviation Act (infra, p- 43 ). 


The Board does not license travel agents, 


con tual arrangements between individual 


2/ 


as they may choose to employ. — 


Section 41 


however, requires the airlines to file with the Board 


through their trade organization, the Air T 


@ 


2/ The Board*s direct control over the affairs 
vy persons is limited to its power, under section 
, ped ), to investigate and prohibit “unfei 
or unfair methods of competition” by them, or 
ect to them. 


gore 
Si hm 


a/ Agreements as to the terms on which airline 
compensate agents are plainly “cooperative working 
M:Mamas v. Civil Aeronautics Board, 286 F.2d Lik (C.A. 2 
366 U.S. 920 (1961); cf. United States Lines Co. v. Civi : 
Board, 165 Red 849 (C.A. 2, 1948). Historically, alsd, ipa. 
purpose of such agreements has been to avert destructive c mpets 
for agents’ business, see ATC Agency Resolution Investigst: 


258, 271, 285, 288 (1959). 
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Wd oH: 


“nec of America (ATC), adopted and filed with the Board their 
"aT Agency Resolution” and "Sales Agency Agreement" in 1940; 


y adopted a new Resolution and Agreement which, while 


4/ 


+he 
one 


tly amended, have remained in force to the present day. 
been unaware of the anti-competitive implications 
f appointing and retaining agents set up 
ion; it has found it necessary from time 
number of ATC-proposed amendments, and to 
amendments be made, in order to protect the rights 
prevent undue limitations on entry into the agency field, 
y to foster competition. 2p Basically, however, the 


conference system to be in the public interest 
Na ? 


59), 30 C.A.B. 570 (1960), was affirmed in McManus v. Civil Aero- 


6/ 


neuties Board, 206 F. 24 hil (c.A. 2), cert. denied 366 U.S. 928 (1961), 


The Agency Resolution is the basic agreement among the airlines 
the Sales Agency Agreement is the standard contract each 
ign before being eligible for airline appointment. The 
both in important respects (Tr. 1-17). 


€, e.g., the ATC Agency Resolution Investigation, 29 C.A.B. 
C.A.B. at 570-2, 570. 


ee also McManus v. Civil Aeronautics Board, 310 F.2d 762 
(c.4. 2, 1962), involving the very similar International Air Transport 


Association (IATA) Agency Resolution. 


Petitioner dees not | shallenge the Board's continued 


les Agency Agreement. 
rovided for s 
month by all agents, a frequency whi 
month in 1948 and has remained 
amendment permitting individues 
them at ten or more 


uo 


ive of allowing such agencies 
substantially longer grace period to 
centralized auditing and repo 


ittance-frequency provision 


Resolution Invest 


e Board has ever focuse 


S 


tenth approved location was placed on the ATC Agency List in August 


T/ Agreement C.A.B. 403-A-+, filed May 31, 1946, 
without comment in Order E-804, September 18, 1947. 
noted that as to both large and small agencies the 
fied in the Agency Resolution have always hitherto 


individual ast lace have been free ae requ sad and 
ired, 


fom 


g¢ it eligible for the once-a-month remittance privilege. 
fay 1962, however -- nearly three years later -- did the 
domestic trunklines contract with it for remittance on 
the Plan, filed four months later in 
proposed to abolish the prior special 
ain agencies, and henceforth to require all 
ne three-time-basis. 
ittance was a by-product of the 
al purposes, as presented by the airlines, were to 


stock a single standard ticket for all 


+ional air travel, instead of having to stock 
? & 
a 


ch appointing airline, as to present; and (2) 


ted periodic report of and remittance for 
es, instead of the present separate reports and 


to each appointing airline (Tr. 27-9). As a necessary con- 
the airlines have always numbered their tickets and required 
ue and account for them in strict numerical order (Tr. 35, 86). 
‘no represents any substantial number of airlines, these 
stem have been a source of considerable 
expense for inventory control, bookkeeping, and preparation 
The Plan relieves the agent of the need for maintaining 
séparate ticket sequences, for sorting auditor's coupons 
the end of the reporting period, and for computing the 


due each airline. As a consequence, however, the Plan re- 
a central clearinghouse to check the agents’ consolidated reports 


sequencing and arithmetic, to sort and distribute auditor's 


Sai 


and to compute and credit the amou 


function cou 1a 1 


clearinghouse 


‘take this added expense for 


asantehane 
submit Ting 


n, the airlines presented “cash 


-up of remittances, at an as ed five percent 


> 1 


pproximately cover the expected bank charges 


m Chicago bank wrote ATC and the Board thi 
ered “for designation as an area bank and that 
ous fos mechanical aspects of the Plan without: 
sent semi-morthly reporting of travel po ie or 
miod procedure (Tr. 151). While petitioner cho 


ioe 
6 om" Bs 
Bud 
a) 


na 


s an offer to perform the functions of an a 
Re cserniis did not so interpret it, and accordin, 
letter to afford any basis for disapproving 


2 
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of the Plan for Board approval, the 
of Travel Agents (ASTA) -- a trade organization 
ily the smaller agents -- and a number of 


comments. While approving the 


broad 


the Plan, they criticized certain of its aspects, 
ting and remittance frequencies, which 
burdensome and unnecessary. Petitioner and another 


the Plan took no account of their special 


Petitioner asserted that due process and the 
/ 
/ required a formal hearing before the Board 


68-70). ASTA and several individual agents 


time petitioner) suggested that agents ought to be 


uit monthly, like the airlines’ 


ao 


other credit customers 


ATC in turn filed rebuttal comments 


\TC representatives met with members of the Board's staff 


© satisfy their doubts about the Plan (fr. 98). 


9/ Standa: 


rd Ai 
205 17. Peedl 


irlines v. Civil Aeronautics Board, 85 U.S. App. 
18 (1949). 

ASTA specifically supported the Plan's abolition of special 
requencies for large agents, and indeed opposed their 
ntion for sales not coming under the Plan (Tr. 80). 


After reviewing all these comments, the Board in Order E-19945 
found that, although the Plan appeared to promise | 
to airlines and agents alike, it did not yet have 
ation to determine whether the details of the Plan 
in the public interest; accordingly, it deferred action (Tr 
Among the points on which the Board requested further comments 
| 
both the airlines and the agents were: (1) the nee 
ks: (2) the allocation of the Plan's costs bet 
airlines; (3) the necessity for the proposed speed-u 
and shortening of grace periods, and the effect 
irlines! cash flow (the Board indicated it 
would over-compensate the airlines for the ban 
ing); (4) the difficulties chain agencies with 


systems would have in meeting the new remittance deadlines. 


Comments in response to this order were subseque 


ATC on behalf of the airlines (Tr. 167), ASTA (Tr. 218), petitioner 


the other large chain agencies (Tr. 161, 143, 153, 226, 233, 234), and 


11/ Commenting on these difficulties ind on the proposed aboli- 
tion of special reporting frequencies for °....¢ chain agencies, 
the Board said: 


"(T]he reporting difficulties anticipated by miltiple- 
location agents using central bookkeeping might be resolve a 
by reporting on an estimated basis. [footnote omitted] 
Otherwise, it is not apparent to the Board that multiple- 
location agents should operate under procedures more liber: 


reiterated its contentions that 
business and that it was legally entitled 
or the first time that 
thirty days' credit that 
Travel Plan (UATP) and 
The other large chain agencies 
-(Thos. Cook & Son, American 
insist on keeping their once-a~- 


that their central account- 


r grace periods and/or the right to report 


157-9, 226, 233). Answering attacks 
Plan, ATC explained why it considered 
service charges indispensible elements 


increased remittance frequencies; it 


estimated remittance by large agencies 


i weighed all the comments sub- 
determined + the Plan, with certain conditions, 
247). It found that, viewed 
significant practical benefit to 
259-60). It rejected the argument 
edit to agents that they 


a other credit customers, pointing to the 


-ll- 


two groups -- the airlines’ credit customers being ultimate 


of transportation, and receiving no commissions or discount 


purchasing it, whereas agents are neither purchasers nor 1 
simply instrumentalities to help the airlines sell t 
(Tr. 250-1). The Board also rejected petitioner's 
it was entitled as a matter of law to an evidentiary nearing, r 
ing out inter alia that the Board does not license agents 
on them any authority or property rights (Tr. 251-2). As 
addressed te its discretion, the Board held that a oe would 
serve no useful purpose, since it found there were no significant 
factual disputes requiring resolution (Tr. 252). ! 

The Board concluded, in line with ATC's views, that the 
banks were a necessary feature of the Plan (Tr. 257), and ti 
shift to three remittances a month was accordingly necessary but 
it held that the grace periods following each report period shou. 
be inereased by one working day from those proposed vy ATC, @ 
which would both reduce the delinquency hazard for agents and, the 


found would result from the Plan as proposed (Tr. 252-3). 12/ 


(——S—— es 

12/ Shortening the report period by two days reduces the average 
time lag between ticket sale and remittance (i.e., the length of time 
the agent has the use of the airline's money) by one 'day. Accordingly. 
going from 2 to 3 remittances a month cuts the average time lag for 
most agents by 2.5 days, while going from 1 to 3 remittances @ month 
cuts this lag for the few large agents by 10.1 days. Grace periods 
(Footnote continued on Page 12) 


ct 
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i.e) 
ee: 
o 


~o 


-accounting problems of large chain 


agencies be allowed to remit 


the Plan" (fr. 
to come under 


app 


ton (Tr. 264), still arguing that 

» that the Board‘s order trenched 
that the Plan involved an unfair discrim= 
the extension of credit. Petitioner also 
simply a "tactic", a part of a 


to drive it out of business. 


alendar days. The Plan as approved thus cuts 
or delivered remittances from 7 to 5.7 calen- 

remittances from 5 to 4.3 calendar days, or 

-O calendar day, assuming that half the agents 

Thus the total speed-up in remittances under 

amounts to 3.5 days for most agents, or 11.1 days 

course, as ATC pointed out, many agents under 
well before the end of the grace period 


is provision, although area-by-area implementation 
fact begun, it is not yet applicable to petitioner. 


a87312 


The Board in Order E-21180 denied the petition for reconsideration 
(Tr. 285). It reiterated the findings which supported its conelusion 
that the Plan is in the public interest, and again rejected the conten= 


nN 


tion that due process required an evidentiary hearing: As to petition- 
er's credit arguments, it held again that the airlines are not obligated 
to supply their agents with working capital, to enablé the latter to 
extend credit or for any other purpose; furnishing wereing eapital, it 
held, is the agents’ own responsibility. Petitioner's claim that the Plan 
would "destroy" its business was rejected as "speculative and without sup- 
porting evidence that a business of Fugazy's ese could not command 
sufficient resources to support the extension of ereait." Tr. 286) 
Petitioner thereafter timely filed the present petition for review 


1b / 


under section 1006 of the Act (infra, p. 46). — 


STATUTES INVOLVED 


Relevant provisions of the Federal Aviation Act Bre set fort 


the Appendix hereto (infra, pp. 43-6). 


SUMMARY OF ARGUMENT 


I 


Neither the Administrative Procedure Act, nor the Federal Aviation 


Act, nor the constitutional requirements of due process gave petitioner 


1s/ Petitioner also cites section 10 of the Administrative 
Procedure Act, 5 U.S.C. 1009; this Act, however, adds nothing to the 
review provisions of the Federal Aviation Act. 


=o have ‘an evidentiary hearing before the Board approved the 


APAts requirements for adjudicatory hearings apply only 


tatute or the Constitution make a hearing 
ederal Aviation Act's careful pattern of specifying 
but not in others, together with the 
in carrying out its duties under section 
not intend to make hearings mandatory 
of the Shipping Act, cited by peti- 
nt to the contrary. 
hearing. No action of the Board 
to be or remain a travel agent, 


The actual effect of the Plan, 


obtaining replacement working capital -- a 
Petitioner has in no way shown that this 
e with its ability to remain in 


is really this poor, the public 


airlines to leave their funds in 


they do with other agents. Petitioner’s 


» airlines? funds for any particular period is 
origin, and the contract in question is expressly 
will; accordingly, the Plan violates no legal right 


For all these reasons, none of the cases are apposite 


-15- 


which hold hearings mandatory before the government acts directly 


to interfere with an individual’s liberty or property rights. 


Finally, the Board did not abuse its discretion in r 
to hold an evidentiary hearing, since petitioner plainly failed to 
show that there were material disputed facts at is ué whose resolu- 
tion required such a hearing, or that such a hearing would serve 
any useful purpose in determining whether the Plan 


interest. 


it 


The Board's findings that the Plan promises important 
and that increased remittance frequencies are necessary to 
the costs associated with these benefits, are sufficient to jus 
the increased frequencies of which petitioner complains. Petitioner 
had no vested right to a continuation of the prior remittance fre- 
quencies which discriminated in its favor against smaller agencie 
the onus was on it to prove that the public interest positively re- 
quires continuation of this discrimination, not on the Board to 
justify allowing the airlines to discontinue it. 

The supposed “anti-competitive effects" of the Plan prove on 
analysis to be non-existent, and thus required no findings to justify 
them. Petitioner is not a purchaser or user of transportation, and 


so is not entitled to the credit the airlines extend ‘to such purchasers 


and users. Nothing in the Plan keeps petitioner from competing on 


= 16% 


airlines in selling transportation; what peti- 
enforced discrimination in its favor, in 
working capital. Petitioner has not 
it from competing with credit-card 
it is patent that these companies in 
agents, but perform entirely separate and dis- 


Hence all of these attacks on the Board's findings 


ARGUMENT 


not exceed its powers or de 
approved the Standard Agent's Ticket and Area 


petitioner's contentions to the contrary, the Administra- 


otherwise requiring one as a matter of statutory or consti- 


On the contrary, section 5 of the Act (5 U.S.C. 


004) explicitly applies to “cases[s] of adjudication required by stat- 


ite to be determined on the record after opportunity for an agency 
(emphasis added) In this context "statute" means the 
governing statute or the Constitution, not the Administrative Procedure 


Act itself. See, e.g., LaRue v. Udall, 116 U.S. App. D.C. 396, 324 


lye 


F.2d 428, 432, cert. denied 376 U.S. 907 (1963); G 
F.2d ahh, 251 (C.A.2), cert. denied 359 U.S. 978 (1959); 


National Bank of McKeesport v. First Fed. 


Hempstead, 96 U.S. App. D.C. 194, 225 F.2d 33, 36 (1955). 


clusion follows whether or not the Board’s action here is elassified 
as “adjudication” under the APA, as this Court had aneaeive to point 
out only last month in Joseph E. Seagram & Sons v. Dillon, __U.S. 
App. D.C. oy | 
1965). p« 3,0 3. 

B. The Federal Aviation Act does not require a hearing 


before the Board approves an agreement under section 
bes 


1. The pattern of the Act indicates that Congress 
intended no such requirement. ! 


Absent a due-process requirement, shown in the next section 
to exist here, the question of when the Board can act only after 
hearing is one to be resolved from the language and intent of the 
governing statute. The language of section 412, as 
plainly does not require a hearing -- an omission which tak 


added significance in view of the care with which Congress 


15/ Actually, the Board’*s action here more nearly resembles rule- 
making than adjudication. It regulates future conduct exclusively: 
it governs the relations of all domestic airlines with all agents; 


it neither attaches legal consequences to the past actions of any 
party, nor adjudicates any party's present status. 


= 18 = 


e and hearing" in each specific regulatory provision of 


intended such a requirement to apply 22/ In 


622483 (1956), this Court held that the omission of the 
words “after notice and hearing” in section 416 (o)(1), in the light 
cf thete inclusion in section 416(b)(2) and elsewhere, indicates a 
Congrsssionaa purpose t Low the Board to grant exemptions without 


jer the former provision. Similar is this Court's holding 


. 197, 285 F.2d 277 (1960), followed by the Eighth 


Nebraska Department of Aeronautics ve Civil Aeronautics 


Board, 298 F.22 286 (C.A. 8, 1962), with respect to the necessity 


3 under the suspension-of-service provision of section 


> supra, also held that the words "if the Board 


eee 


requirement appears in sections 401(c), (2)3- Ce), 

na (n)s 4o2(a) ana (£); 406(a); 408(b) and (e); 411; and 

19, UeSeCs 1371(c), (£), (es), (5), (m), and (n)3 1372 (a) 

76(a)3 1378(b) and (e); 13813 and 1386(»)(2)], to name 

occurring in a single title of the Act. On the other 

eauirement is omitted in the last sentence of section 
4o1(3) and in sections 403(a), 409(a), 410(a), 412, 416(a) and 
(s)(1), ana 417 [49 U.S.C. 1371(j), 1373(a), 1379(a), 1380(e), 
1382, 1386(a) and (b)(1), and 1387]. 


af UO. 


section of the Act not otherwise requiring 
import such a requirement; while the Nebraska case, 
the general requirement of section 1005(f) <inl§_, 
Board orders set forth the findings of fact on ‘hich 


based, likewise does not make evidentiary hearings mandat 


cases. Rather, Nebraska upheld reliance by the Board in 


1 just such written materials filed 
Finally, McManus v. Ci 
Board, 310 F.2d 762 (C.A. 2, 1962) must be taken 
silentio that section 412 does not require a 
tioner there asserted that the Board's refu 
hearing on the IATA Agency Resolution inva 


approval. 


2. 


irline is likely to make, including many which ar 

~- negatives the idea that Congress could have intended to require 2 
formal hearing on every such contract. Many hundreds of such agree- 
ments are filed with the Board each year, ranging in importance from 
IATA agreements fixing worldwide air fares, to agreements between 
two airlines for joint baggage handling at out-of-the-way terminalis. 
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not vossibly be held on all of them. 


the Board’s practice, since its establishment in 


by interested'parties, plus analysis by the Board's own staff, in 
roving or disapproving them; and (c) only to convene full evident- 
of discretion, in that handful of cases 
(i) the agreement is major importance to the parties and 
are important public-interest issues at 
determination requires the resolution of disputed ques- 
In view of the magnitude of the task, it is hard 


to see how the Board could do otherwise. Certainly its unbroken 


interpretation of section 412 is entitled to "great 


he courts. Norwegian Nitrogen Products Co. v. United 


288 U.S. 294 (1933); United States v. American Trucking 


310 U.S. 534 (1940). 


3. Section 15 of the Shipping Act presents 
no valid analogy. 


Petitioner in its brief discusses none of the foregoing cases 
hat hearings are not required under sections of the Federal 
not so specifying. It does, however, seek to draw an 
section 15 of the Shipping Act, 46 U.S.C. 814, which it 
claims was interpreted as requiring an adjudicatory hearing under 
comparable circumstances, even prior to the 1961 amendment which 


added an explicit hearing requirement. 


we BI te 


s to whether the pre-1961 Shipping Act 
not in fact require hearings prioz to approval 
of agreements filed thereunder. We do point out, however, 
the views of at least some Senators (Pet. Br. 21), 
any event, t ignifi + difference 
between the 


e interpretation of the 5 


Shipping Act. In that case the Maritim 
objecting parties, scheduled @ hearing on 
filed by a shipping conference, but allowe 
effect pri 
py the previously approved 
conference. This Court held that the 
Ww agreement or 2 modification of an exist 
could not under section 
psior to its formal approval by the 
watch that Board did not purport to 


stcod for the proposition, nov that 


could be approved only after hearing, but that they cou 


‘ollowing whatever procedural steps 
lf considered necessary. The opinion indicates that 
formal hearing a prerequisite 
id not so hold. 


Shipping Co. v. Federal Maritime Comm'n., 


mended to require hearings, but the order under 
proceeding in which extensive hearings 
found, however, that neither the 
nor the Maritime Commission's 
order, and accordingly set the order 


The 


tion that hearings were required 


© Procedure Act fly in the face of the numerous 
cited in part I-A of this brief (supra, p. 16-7}. 
ferences between the Shipping and Aviation 
interpreting the latter. The Ship- 
Act notably fails to exhibit the pattern of the Aviation Act 


Congress carefully specified "after notice and hearing" in 


section where it wanted this requirement to apply. On the con- 


the Shipping Act as enacted in 1916, 39 Stat. 728, 46 U.S.C. 


1-842, did not specifically require hearings 
tions <= even those authorizing the 
e rates, classifications, etc., 4 


where due process 


mas the pattern of the Shippi 
under the Aviation Act, 
to require hearings only where it express 


Furthermore, while section 15 


class of agreements of 


competitive, discriminatory, or predatory nature; 


it/ Compare sections 1002(d). (f), (g), and 
Aviation Act, 49 U.S.C. 1482(a)-(h). 


18/ The scope of this requirement, and particularly wh 
it applies to orders approving agreements under section 5, 
never been judicially determined. ! 


ig/ Agreements “fixing or regulating transportation 

giving or receiving special rates, accommodations, or othe 
privileges or advantages; controlling, decane preventin 
ing competition; pooling or apportioning earnings, 
allcetting ports or restricting or otherwise regulat 
character of sailings between ports; limiting or regulating 
the volume or character of freight or passenger traffi¢ to 6 
or in any manner providing for an exclusive, preferential, or 
ative working arrangement.” 
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,justly discriminatory or unfair as between carriers, shippers, 
imp ores , 


Peg ae P " .. questions concerning the effect of such an 
individuals, groups, or localities; whereas 
4312 is only called on to determine whether or 
"saverse to the public interest." Finally, sec- 
ful, and subject to a heavy penalty, 
h agreement before approval or after disapproval; 
2 contains no such penal provision. The difference 


ections is unmistakable, and supports the idea 


well have wished to require a hearing prior to 


: er ‘ . él 
ion 15, but not necessarily under section hie, 2a/ 


20/ Agreements “for pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment of transportation 
rates, fares, charges, or classifications, or for preserving and improving 
safety, economy, and efficiency of operation, or for controlling, regula- 
ting, preventing, or otherwise eliminating destructive, oppressive, or 

asteful competition, or for regulating stops, schedules, and character 
of service, or for other cooperative working arrangements.” 


2h) We do not believe that the memorandum of the Assistant General 
Counsel of the Maritime Board quoted in petitioner's brief (pp-21-3) 
requires extended comment from us. It shows at most that the Maritime 
Board (since abolished) interpreted its governing statute differently than 
this Board interprets the Federal Aviation Act. In view of the differences 
between the two statutes, adverted to above, this is perhaps not surpris- 
ing. Insofar as' the memorandum urges the proposition that due process 
and/or the Administrative Procedure Act require a hearing before a govern- 
ment agency takes any action which will have "competitive impact” on a 
complaining party, we note only that not one of the cases cited in the 
memorandum stands for any such proposition. See, as refuting this pro- 
position, the cases cited supra, p-l6-7, and infra, pp. 32,34. 


2) 


Even if no provision of the Federal Aviation Act required the 


Board to convene & full evidentiary nearing before approving * 


Plan, petitioner argues, fa 


mand nevertheless denied it 


the due=process implications of a different set of circums 


however, we submit it is clear beyond pera adventure 


+ne effects of the Board's 


i 


neture of that action, are 


= % is 
C 


a matter of constitutional rigs 


Tn the first place, no 


ittoner's right to be or 


Neither petitioner nor any other or 
ar corer nment 


other form of permission from the Board or any otner geverra 


pody to become or remain @ travel agent 


submitted to and appreved py the Board 


+jioner or anyone else from becoming or 


The underlying ATC Agency Resolution, to whoich the Plan i: 


amendment, did set up 2 system for limiting airiine appointment 


of agents to those on the ATC-approved list -- 4 


derwent detailed Board scrutiny, after full hearing, in th 


Agency Resolution Investigation, 29 CAB. 258 8 (1959)} Bat the 
those provisions of the ATC Agency 


present Plan has no effect on 


- 2 - 


which govern the placing of agents on or their removal 


2ll the Plan does to petitioner or any other 


price of relieving him of certain substantial 


bookkeeping costs, it reduces the length of time he 


ere 22 ee 
airlines’? funds. 22/ This in turn reduces 


requires him (all other 
funds, whether out of 
investment, i i borrowing, in order to 
tne day-to-day opera his business. Since capital 
whatever source costs money, the net effect of the Plan is, 
agent of certain costs, to saddle him with an 
capital. 
petitioner's case, due to the combined effect of the Plan's 
speed-up of agents’ remittances and its elimination of the 
vination in favor of large agencies, the 
shorten by slightly over eleven days (supra, p- 11 , n-12) 
average time petitioner is permitted to make use of the air- 
accordingly will impose on it, at most, the cost 
working capital by about eleven days* average 


sales. A little calculation shows that, even assuming 


22/ There can be no possible doubt that the proceeds of an agent's 
sale of an airline’s ticket, after deduction of commissions, are the 
airline's funds, not the agent! s. Until quite recently agents were re- 
quired to keep such proceeds in special trust aceeuetey where they ae 
thus not available for use as part of the agents* working capital. 


89-90; ATC Agency Resolution and Sales Agency Agreement, 35 C.A.B. ae 
(1962). 


Sets 


an abnormally high cost of capital, 


or: the admitted benefits of the Plan, 


commission 


seeks to inflate the effects 


fate » compete. 
petitioner, aithough repeatedly given 


has never offered the slightest substantiation 


hat it cannot obtain financing, an a 
ulative and without supporting 


ing that the petitioner could demonstrate that its busi 


23/ Assuming an 8 percent annual interest cost for workin 
@i -- an extravagant figure for a $35,000,000-a-year bus 
$ growth re 


ipetitioner 


QO 


o> 


163) -- the Plan‘’s average ll.1l-day speed-ur 
emittances will at most impose on it annual costs 
working capital amounting to about 0.24 percent of 
or about 4.9 percent of commissions earned at the ordinary 5 rx 
vate applicable to domestic ticket sales. A more reasonaole assump 
tion as to interest costs would of course proportionately reduce 
these figures, as would taking account of the higher commissions 
petitioner earns on many sales. 


Petitioner also suggest in its brief (p. 3) that the Plan w 
force it to discard its central accounting system and employ additi 
auditors at each location. While this might have beén true unde 
the Plan as originally submitted, petitioner completely ignores t! 
condition imposed by the Board permitting milti-location agents 
make estimated remittances, precisely to accommodate the central 
accounting systems of such agents (Tr. 253). 


= Bi 


mings so slight, its general credit standing so 


ound that it could not finance 


nees and not the Plan per se which would result in 

the Board pointed out (Tr. 251), it is peti- 

ts responsibility as an independent business organization to 
capital, whether to pay its rents and salar- 
purpose; it is not the res- 


else to supply it with such 


is what petioner is asking 


26/ 


sently more a form of words than a reality. — But in any 


+y 


Petitioner is in the uncomfortable position of having sim- 
a 


his condition, the public interest positively requires 
nes to leave their money in its hands a longer time than 
d other agents. 


Be ct Fi 


25/ There is, of course, no special connection between an 
agent's remittance frequency and his extension of credit to his 
own customers; theone simply affects, and the other is affected by, 
the general level of his working capital. 


26/ Petitioner, the undisputed facts show, achieved most of 
its growth under the twice-a-month remittance frequency heretofore 
accorded most agents. Although its tenth locationws approved in 
August 1959, not until nearly three years later, in May 1962, did 
it secure permission for monthly remittances from all the domestic 
trunklines (Tr. 278). It enjoyed this unrestricted privilege for 
only four months before the filing of the Plan by the airlines -= 
plainly not long enough to change the whole character of its business. 
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event, petitioner was certainly aware that allowance of 
remittance frequencies for large agencies 1 
Sales Agency Agreement 
will, and that the t retain 
authority to permit or even require amen 


esolution and Agreement in the public intere 


money and remitting it to them no more 
ly purely contractual in origin, 
Sales Agency Agreement which 
executed with ATC as representative o 
mer -ssly provides that it 
parties thereto, acting individually or collectively. ; 
that it is subject to the terms of the ATC Agency 


amended from time to time. When now the airline 


existing agreement and repli 


er need not sign if it does not wish tc no| ccntractual 


"orcperty" right of petitioner’s is invaded. 


27/ The airlines’ procedure for impie 
eeeiering agents in areas coming under it 
Agency Agreements will be revoked as opie caceate future dat 
requesting them to sign and return new agreements. Those 
net cease to be eligible under the Resolution for airline 


Nor does the fact that the Board has approved the Plan change 


nature of titi interest. The Board could frustrate 


thly remittance. The Board has never attempted to 


wrticular airline to appoint any particular person as 


reauire the airline to leave its money in 


wes 
he airline 3 willing to. Indeed, 


112, come into the picture at all. If the 
lan, individual airlines would remain free, as 
were before and are now, to require petitioner to remit three 
in facet, would prevent them from refusing 
at ail privilege they also presently 
of itioner’s for which it could claim 
protection would be invaded. We do not see how the 
when the airlines have acted collectively, 


they have in adopting the Plan, or how the Board's approval of 


government agency must afford a due-process hearing before it can 


deport an alien, or bar materials from the mails, or suspend an 


Sap se 


: pa, 8 ; Feaie eheeas 
exemption permitting a carrier to engage in air transportation, 


or deny @ lawyer the right to practice his profession, or deny 
an engineer a security clearance with the effect of rendering 
him unemployable, is misplaced. 28/ In each of these eases, the 
government was acting directly on the individual involved -- de- 
priving him of his liberty, or of his right to communicate through 
the mails, or of his right to enter or continue in nis chosen busi- 
ness or profession. In the Standard Airlines case, supre, 
was the additional factor of destroying the value of an existing 
business by directly forbidding its continuance, deemed under the 
| 

circumstances of the case to amount to a deprivation of property. 

Here, in contragt, the Board's order of approval, does not act 
directly on petitioner at all -- it simply permits, Be public interest 


28/ Wong Yang Sung v. McGrath, 339 U.S. 33 (1950) (deporta- 
tion); Cates v. Haderlein, 342 U.S. 804 (1951)(use of mails); 
Standard Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 


tat 
BTUTE 


Act applies. Silver v. New York Stock Exchange, 

does not involve governmental action at all; it deals with the 
scope of an implied (not express) exemption of private action from 
antitrust liability, and holds that such action is exempt only if 
"reasonable", procedurally as well as substantively. | 


‘aetion by the airlines to adjust their contractual 
etitioner in a manner entirely in accordance with the 
tract with them. As we have shown, petitioner 
continuation of the existing terms 
have demonstrated, neither the Board's 
to deny petitioner the right to be 
s; the Plan simply imposes 


fits, a minor added cost of doing 


he Plan, the Board gave all interested parties 


submit whatever facts and arguments 


riate to what was essentially a rule- 


No case that petitioner has cited, and no case of 


even begins to suggest that due process requires 
iary hearing under such circumstances, were the govern- 
goes not. On the contrary, it is patent that the 


process have been fully satisfied here. Pan 


Petroleum Corp. v. Federal Power Comm'n., 116 U.S. App. D.C. 


249, 322 F.2d 999, 1004-5 (1963)("The requirements of due process were 


py the opportunity to submit written evidence and written 
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D. The Board did not abuse its discretion by refusing 

to hold an evidentiary hearing in the present case. 
In rejecting petitioner’s demand for a hearing, the Board held 
252): 

‘While Board review of agreements filed under section 

412 of the Act does not require an evidentiary hearing, we 
have considered whether the Board should grant Fugazy 
[petitioner] a hearing in the exercise of our Gisgrevions 
Fugazy has made no affirmative showing that a hearing would 
yield any pertinent facts not already before nie “Board, and 
there do not appear to be any significant disputes of fact 
which require resolution. We therefore conclude t 


hearing would serve no useful purpose, and Fugaz. xa equest 
for a hearing will be denied.” 


We submit that this finding by the Board was clearly correct, and 
that there was nothing in the statements submitted by petitioner which 
made it an abuse of discretion for the Board to decline to convene an 
evidentiary hearing. No hearing was needed to resolve pet titioner's 
complaint that the Plan as submitted was incompatible with its central 
accounting system; the Board found it a legitimate one! on the basis of 
the written comments, and imposed conditions designed to overcome it. 
Petitioner's contention that chain agencies perform valuable services 
for the airlines was undisputed, but was hardly material 
of any showing that the Plan (once modified to allow for 


ing) would disable petitioner from performing those services. The re- 


maining issues raised by petitioner's first submission were purely legal 


in nature. 
When the Board in its order of deferral indicated that it intended 
to satisfy petitioner's central-accounting complaint, jpetitioner pro- 


ceeded to shift its attack to the credit issue. Since the Board had 
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l-scale investigation of airline and 
+ eredit practices (Passenger Credit Plans Investigation, Order 


on this subject fully in 


+ upon continued use of the airlines’ 


credit, we have shown (supra, 


ordinary facts of business 


Ios é Weds 2 
stest factual substantiation. 29/ 


c 
we cannot confeive how the Board's failure 


said of petitioner's interpretation of a 


(Tr. 
ubstantia 
in eases of adjudication where a hearing would otherwise 
none need be held when there are no material facts in 
myer Stock Yari ve Producers! Livestock Marketing Assn., 
2, 2oT (1958); United States v. Storer Broadcasting Co, 
[ea Mississippi River Fuel Corp. v. Federal Power 
8 U.S.:App. D.C. 20k, a Feed 919, 927, cert. denied 365 
U.S. 627 (1960); Great Lakes Airlines v. Civil Aeronautics Board, 110 
J.S. App. D.C. 314, 293 F.2d 153, 155 (1961) Northwest Bancorporation 
ri of Governors, 303 F.2d 832, 8h4 (c.A. &, 1962) (“Petitioner 
given every opportunity to submit whatever facts, data, theory, or 
« « « Apparently petitioner presented everything 


Under such circumstances, the holding of a hearing would have been 
cessary proceeding and obviously would have availed nothing.") 


al 
e 


i 
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II. The Board's findings were adequate. 


Petitioner does not here challenge the Board's |findings 


the benefits to be expected from the Plan. I+ does, however, 


that the Board erred in not making detailed findings (a) jus 
the Plan*s abolition of the special reporting frequencies 
large chain agencies have enjoyed since 1946 (and which peti 
has enjoyed in varying degree since 1959); and (b) justifying 
alleged "anti-competitive effects" of the Plan, specificall 


alleged effects on petitioner's ability to compete 


themselves and with independent credit-card compani 


to show, however, that in the light of what has 


agents, the Board's public-interest findings in approving the Plan 


were completely adequate. 


The Plan's changes in agents' remittance frequencies 
are justified by its benefits and by the equality of 


treatment for all agents which it creates. 
Petitioner complains that the Plan changes long-standing rules 
frequency of agents' remittances. So it does; but it also 
numerous other long-standing practices, all in the interest 
fficiency and equity. Petitioner is not entitled to 
feature of the Plan as an isolated detriment imposed 
justification. The Board found, as con- 
that the beneficial features of the Plan 
would necessarily result in certain bank and other charges; that 
the airlines were justified, in view of the Plan's benefits to the 


the latter certain of these charges; and 


agents! remittances. Petitioner wants to enjoy the admitted 
penefits of the Plan, but wants someone else -- the airlines, the 

ks, or the smaller agents -- to pay for them. The Board was 
under no obligation, we submit, to justify by elaborate findings 
its refusal to impose on a Plan it found in the public interest 
such patently unjust conditions. 

Petitioner also complains of the Plan's elimination of the 

previously existing discrimination in remittance frequencies in 
favor of large agencies, a discrimination which it enjoyed for 


a short period prior to the submission of the Plan. The Board, 


however, plainly took into consideration and made full allowance 
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for the legitimate differences between the operations of large 
and small agents, when it required modification of the Plan to 
allow estimated remittances by large agents. Trsdbar ‘as agent 
are to have the privilege of holding and using the airlines' 

as their working capital at all, small agents obviously stand 

as much if not more in need of this privilege as Samed agents. 

As we read the Federal Aviation Act, it makes equality of treatment 
the rule, not the exception; it was up to petitioner to justify th 
pre-existing discrimination in its favor, not on the airlines 


justify its abolition, or on the Board to justify refusing to 


sist on its perpetuation. Petitioner having signally' failed to do 


2 


so (beyond the matter of central accounting, on which: the Board 
acted in its favor), no more elaborate findings by the Board than 
those it made here were called for. 

We have already shown (supra, p.29) that petiti 
claim no vested right in the continuance of any particular remit- 


tance frequency. Petitioner's citation of Anglo-Canadian Shipping 


co. v. Federal Maritime Comm'n, 310 F.2d 606 (C.A. 9,/ 1962) is 


entirely inapt. There, the Commission was seeking to; require a 


shipping conference to change its long-continued practice as to 
freight-forwarders' commissions; here, in contrast, the Board is 


simply allowing the airlines to eliminate their prior permissive 


31/7 Every one Of petitioner's arguments as to the ill effects 
on it of the allegedly "discriminatory" and "anti-competitive" 
features of the Plan applies with equal or greater force to small 
agents. 


Pec cine 


discrimination in favor of large agencies. Whatever presumption may 
arise in favor of a long-continued business practice when an agency 
seeks to corel its discontinuance, there is no such presumption 

the parties who have established a practice -- par- 


so patently discriminatory on its face -- voluntarily 
32/ 


ermission to abandon it. 
Petit 
Tanti-competitive effects" which the Board was 
yequred to investigate and justi 
other respect in which petitioner contends the Board's 
findings are inadequate is in the Board's supposed failure to justify 
the "anti-competitive effects" of the Plan. In support of the Board's 


duty to investigate and justify such effects, petitioner cites the 


Board's own decisions in the Local Cartage Agreement Case, 15 C.A.B. 


2- (1952), ATC Agency Resolution Investigation, 29 C.A.B. 


58, 261-3 (1959), amd other cases. The short answer here, however, 


supposed anti-competitive effects of the present Plan 


307 petitioner's fallacy lies in assuming that because a 
practice has once been held under section 12 not to be adverse 
to the public interest, the elimination of that practice must 
presumptively be adverse to that interest. Plainly, however, 
most practices are neutral in this regard -- neither adverse 
to the public interest nor positively required by it. 


Actually, there is nothing in the record here, nor in the 
Board's one-paragraph 197 order (No. E-804), nor in the record 
on which that order was based, which sheds amy light on either 
(a) why the airlines decided at that time to permit special 
remittance frequencies for large agents, or (b) why the Board 
considered this consistent with the public interest. There is 
no indication that the Board ever focused on the issue of dis- 
crimination against smaller agents, either in 1947 or there- 


after, prior to the submission of the Plan. 
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required no justification by the Board because they are simply 


figments of petitioner's imagination. 

The first complaint made by petitioner and some [other agents 
was that, since the airlines extended thirty days' credit to their 
own customers, they ought to do the same for the agents. The Board 
very properly refuted this notion by pointing out that agents are 
not purchasers or users of air transportation (Tr. 260-1); their 
incentive to sell such transportation lies in the commissions they 
earn, which purchasers and users of course do not receive, and 
which are many times the value of thirty-day credit (see supra, 

Dp. 27, n. 23). 

Petitioner's next claim is that the Plan will disable 1% 
from competing with the airlines themselves in the sale of air 
transportation. This claim, however, rests on the aptton that 
there is some special connection between the length of time peti- 
tioner is permitted to hold and use the airlines' money, and its 
extension of credit to its own customers -- 2 notion whose falsity 
we have previously demonstrated (supra, p- 28). Actually, what 
petitioner wants is not to compete on equal terms vith the air- 
lines, but to have the Board force the airlines to give it an 
unfair competitive advantage. No one provides the airlines with 
free working capital so that they can extend credit to their 
customers; yet petitioner wants the airlines to be forced to pro- 


vide it with free working capital for just this purpose. Plainly 


tO = 


there was nothing "anti-competitive" in the Board's refusal to shift 


etitioner's responsibility to furnish its own work- 


Petitioner's final complaint, that the Plan will disable it 
from competing with credit-card companies, takes even further leave 
Quite patently, the functions of travel agents and 


credit-card compamies are entirely separate and distinct, and they 
3u/ 


are in no legitimate sense competitors. Credit-card companies 
do not arrange transportation or sell tickets; travel agents do not 
purchase accounts receivable, which is precisely what credit-card 
comanies are'set up to do. Any extension of credit by travel 


gents is purely ancillary to their main business, the sale of 


Petitioner has not made the slightest showing that it is in 
any way qualified to act as a credit-card company, that any airline 


337 Petitioner's charge that the Plan was put forward as 
part of a conspiracy to prevent it from serving certain customers, 
or to drive it out of business (Tr. 26-5), aside from the patent 
unlikelihood that the airlines would put such a mountain of work 
into scotching a single agent, was completely refuted by the air- 
lines when they pointed out that the Plan was in preparation long 
before petitioner qualified for once-a-month remittance. As for 
petitioner's present attempt to support this allegation by alluding 
+o matters not of record here (Pet. Br. 42), some of which are sub- 
jects of other pending Board proceedings, we note only that this 
proceeding is not a general inquest into petitioner's relations with 
the airlines, but is limited to the merits or demerits of the Plan. 


3u/ This is particularly true because the airlines have 
authorized their agents to honor the same credit cards that the 
airlines themselves honor; on such sales, the agent simply writes 
the ticket, and has no responsibility for either collecting or 
remitting the fare. See. e.g., Ir. 12, 35, 52; and see Agreement 
C.A.B. 17937, between American Airlines and American Express Co. 
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desires to employ its services in such a capacity, or ‘that the Plan 


has any relevance whatever to its ability to become such a company. 
Thus we need not stop to correct the numerous inaccuracies in peti- 
tioner's descriptions of the operation of credit-card ‘companies in 


the air transportation field, and of the Board's conclusions as to 


airline credit practices in its Passenger Credit Plans Investigatior 


irrelevant to the present case. 
While discussing its alleged competition with the 
credit-card companies, petitioner nowhere mentions the 


real competitors are other travel agents, most of whom ! 


the beneficiaries of the special monthly remittance frequency peti- 
tioner has briefly enjoyed. Yet if the Plan had increased small 
agents! remittance frequencies to three a month while leaving peti- 


tioner's at one, as petitioner suggests (Pet. Br. 45), the ability 


3 The Board's past actions show that it does not permit th 
airlines to discriminate against bona fide credit-card companies, 
even one which happens to be affiliated with a travel agency. IATA 
Credit Agreements, 30 C.A.B. 1553 (1960); LATA, Extension of Credit, 


31 CeAsB. LOWL (1960); American Express Company, ATC Resolutions, 
31 C.A.B. 1043 (1960). 


36/ Petitioner repeatedly quotes the findings of the Board's 
examiner in the cited proceeding as to the costs of various credit 
plans, although the Board in Order E-19197 (pp. 13-1) found these 
cost figures highly inflated. The American Express credit plan, 
of which petitioner particularly complains, charges a 2 percent 
fee, not "up to percent" as petitioner claims (Pet. Br. 36); it 
typically purchases its members! accounts from the airlines upon 
weekly presentation, and remits the following day. Order E-19197, 
Appendix p. 9; Agreement C.A.B. 17937, supra, n. Bh: 
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of the small agents to compete with petitioner would obviously 
have been further impaired. Here again, petitioner's plea is for 
unfair competitive advantage, not equal treatment. We submit that 
the Board was obligated neither to force the airlines to discrimi- 
nate in petitioner's favor, nor to justify by elaborate findings 

+s refusal to do so. The findings the Board did make amply support 


onclusion that the Plan as modified is in the public interest. 


CONCLUSION 


the reasons hereinbefore set forth, the Board's orders 


eview should be affirmed. 


Respectfully submitted, 


WILLIAM H. ORRICK, JR., 
Assistant Attorney General, 


JOSEPH B. GOLDMAN, LIONEL KESTENBAUM, 
Deputy General Counsel, Attorney, 
Department of Justice, 
O. D. OZMENT, 
Associate General Counsel, JOHN H. WANNER, 
Litigation and Legislation, General Counsel, 
Civil Aeronautics Board. 


FREDERIC D. HOUGHTELING, 
Attorney, 
Civil Aeronautics Board. 
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APPENDIX 
Relevant excerpts from the Federal Aviation Act of 1958 (72 Stat. 
737, L9 U.S.C. 1301 et seq. )! 
TITLE I--GENERAL PROVISIONS 
DEFINITIONS 


Sec. 101. [72 Stat. 737, as amended by 75 Stat. 67, 76 Stat. 
143, 9 U.S.C. 1301] As used in this Act, unless the) context other- 
wise requires-- 

(3h) “Licket agent" means any person, not an air carrier or a 
foreign air carrier and not a bona fide employee of an air carrier or 
foreign air carrier, who, as principal or agent, sells or offers for 
sale any air transportation, or negotiates for, or holds himself out 
by solicitation, advertisement, or otherwise as one who sells, pro- 
vides, furnishes, contracts or arranges for, such transportation. 


a M% 
n ws 


DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 70, h9 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(o) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 


(c) The promotion of adequate, economical, and ‘efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices 3 


a rysie 


(a4) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development of civil 
aeronautics. 


i0DS OF COMPETITION 


Sec. 11. [72 Stat. 769, 9 U.S.C. 1381] The Board may, upon 
its own initiative or upen complaint by any air carrier, foreign air 
carrier, or ticket agent, if it considers that such action by it 
would be in the interest of the public, investigate and determine 
whether any air carrier, foreign air carrier, or ticket agent has been 
or is engaged in unfair or deceptive practices or unfair methods of 
competition in'air transportation or the sale thereof. If the Board 
shall find, after notice and hearing, that such air carrier, foreign 
air carrier, or ticket agent is engaged in such unfair or deceptive 
practices or unfair methods of competition, it shall order such air 
carrier, foreign air carrier, or- ticket agent to cease and desist 
from such practices or methods of competition. 


POOLING AND OTHER AGREEMENTS 
Filing of Agreements Required 


Sec. )12.' [72 Stat. 770, )9 U.S.C. 1382] (a) Every air carrier 
shall file with the Board a true copy, or, if oral, a true and com- 
plete memorandum, of every contract or agreement (whether enforceable 
by provisions for liquidated damages, penalties, bonds, or otherwise) 
affecting air transportation and in force on the effective date of 
this section or hereafter entered into, or any modification or cancel- 
lation thereof, between such air carrier and any other air carrier, 
foreign air carrier, or other carrier for pooling or apportioning 
earnings, losses, traffic, service, or equipment, or relating to the 
establishment of transportation rates, fares, charges, or classifica- 
tions, or for preserving and improving safety, economy, and efficiency 
of operation, or for controlling, regulating, preventing, or otherwise 
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eliminating destructive, oppressive, or wasteful competition, or for 
regulating stops, schedules, and character of service, or for other 
cooperative working arrangements. 


Approval by Board 


(b>) The Board shall by order disapprove any such contract or 
agreement, whether or not previously approved by it, ‘that it finds to 
be adverse to the public interest, or in violation of this Act, and 
shall by order approve any such contract or agreement, or any modifi- 
cation or cancellation thereof, that it does not find to be adverse to 
the public interest, or in violation of this Act; except that the 
Board may not approve any contract or agreement between an air carrier 
not directly engaged in the operation of aircraft in air transporta- 
tion and a common carrier subject to the Interstate Commerce Act, as 
amended, governing the compensation to be received by such common 
carrier for transportation services performed by it. 


LEGAL RESTRAINTS 


Sec. ly. [72 Stat. 770, 9 U.S.C. 138,] Any person affected 
by amy order made under sections 08, 1,09, or 12 of this Act shall be, 
and is hereby, relieved from the operations of the "antitrust laws”, 
as designated in section 1 of the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other 
purposes", approved October 15, 191), and of all other rastraints or 
prohibitions nage by, or imposed under, authority of law, insofar as 
may be necessary to enable such person to do paves authorized, ap- 
proved, or required by ane setees 


TITLE Y.-FROCEDURE 


ORDERS, NOTICES, AND SERVICE 


fae 1005. [72 Stat. 794, as amended by 73 Stat. 27, 9 U.S.C. 
1.85 ‘ ne or ae am 


Form and Service of Orders 


(f) Every order of the Administrator or the Board shall set forth 
the findings of fact upon which it is based, and shall be served upon 
the parties to the proceeding and the persons affected by such order. 


JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006 [72 Stat. 795, as amended by 7 Stat. 255, 75 Stat. 

97, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to 
review oy the courts of appeals of the United States or the United 

tates Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave of court upon 
a showing of reasonable grounds for failure to file the petition there- 
tofore. 


Power of Court 


(d) Upon transmittal of the petition to the Board or Administra- 
tor, the court shall have exclusive jurisdiction to affirm, modify, 

or set aside the order complained of, in whole or in part, and if need 
be, to order further proceedings by the Board or Administrator. Upon 
good cause shown and after reasonable notice to the Board or Adminis- 
trator, interlocutory relief may be granted by stay of the order or 
by such mandatory or other relief as may be appropriate. 


Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if sup- 
ported by substantial evidence, shall be conclusive. No objection to 
an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there were reasonable 
grounds for failure to do so. 
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Petitioner had acquired business and invest- 

ment property in the authorization previously 

granted to remit once each 30 days. The Board 

seeks to minimize the value of this privilege 

by several assertions which are in conflict with 

the facts. . 6 6 «© 6 6 © © © ew we ee ee eee ew we Ow 


A. Petitioner's practice - with Board approval - 
of remitting once each 30 days began in 
March 1960 and became essential to its 
method of doing business. . . 2. . - 2. 2. © © ee @ 


The Board's allegation, at pp. 14, 29-30 

of its Brief, that the privilege of remit-— 

ting monthly is purely contractual and 
terminable at will, is contradicted by the 

fact that it was permitted only after Board 
approval in 1948 and, as stated in the proposed 
agreement, will be terminated only with the 


Board's approval. . « «+ «© «© © + © © © © © © © © © 


The Board's allegation at pp..11l, 26-27 

that the change in remittance period will 

“shorten by slightly over eleven days" the 

average time between remittance periods is 

contrary to the facts. . 6+ 2. 2. © s+ + + ee we wo 


The Board's assertion, at pp. 21 and 23, that 
Section 15 of the Shipping Act of 1916 is 
something quite different from Section 412 

of the Federal Aviation Act of 1958 is 
contradicted by the legislative history of 
the Civil Aeronautics Act of 1938 which was 
the predecessor of the 1958 Act. ..... 
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The Board's assertion at p. 21 of its 
Brief that the requirement of a hearing 
under Section 15 of the Shipping Act of 
1916 was the view of “some Senators" is 
contradicted by the Report of the Senate 
Committee sponsoring the legislation. .. 


The cases cited by the Board as not 
requiring a hearing dealt with situa- 
tions where a hearing on the merits was 
to be held. «2. 2. 2. ws we we ew eee * e 


The Board failed to consider and to make 
findings with respect to the Anti-Trust 
implications of the proposed area settle- 
Ment plan. . . 


Conclusion... 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 13946 


FUGAZY TRAVEL BUREAU, INC., Petitioner 


Ve 


CIVIL AERONAUTICS BOARD, Respondent 


ON PETITION TO REVIEW ORDER OF CIVIL AERONAUTICS BOARD 


REPLY BRI’ 


This Reply Brief is impelled by mistatements in the 
Board's Brief. The Board's brief, filed March 5, 1965, mistates 
the facts: (1) as to when appellant commenced remitting once every 
30 days; and it asserts (2) that the new plan, by requiring remit- 
tances each 10 days, will only shorten the remittance period by 
Il days, and (3) that credit card companies are not competitive 


with Fugazy. 


I. Petitioner had acquired business and investment property in 

the authorization previously granted to remit once each 30 days. 

The Board seeks to minimize the value of this privilege by 

Several assertions which are in conflict with the facts. 

A. Petitioner's practice - with Board approval - of remit- 
ting once each 30 days beean in March 1960 and became 
essential to its method of doing business, 

The Board's allegation at page 28, footnote 26, that 
not until Hay 1962 Wid it (Fugazy) secure permission for monthly 
remittances from all the domestic truntlines" is inaccurate and 


nisleading. Fveazy does not now have the alleced permission, 


2. 


and it is irrelevant, because it needs such permission primarily 


from the carriers for whom it sells the most traffic. Furthermore, 


the proposed agreement would bar any_ domestic air carrier from 
permitting Fugazy to remit on a monthly basis. It is the comple te 
destruction of the present permission which imposes the hardship 
on Fugazy, 
B/ The Board's allegation, at pp. 14, 29-30 of its Brief, 
that he privilege of remitting monthly is purely contrac- 
tual and terminable at will, is contradicted by the fact 


that it was permitted only after Board approval in 1948 
and, as stated in the proposed agreement, will be terminated 


only with the Board's approval. 

Admittedly, each airline individually can terminate the 
agreements to permit remittance each 30 days, but the Board's brief 
has missed the significant feature of the agreement - the airlines 
have chosen to act in concert to prevent any airline from continuing 
authority for 30-day credit. And only with the Board's approval 
will the agreement become effective. The agreement specifically so 
provides in paragraph 39 of the Resolution, (Tr 19 ), 

The airlines are not Seeking to abandon the past practice 
as individuals or under their contractual right. Rather, by con- 
certed action they seek to prevent any individual airline from con- 
tinuing the practice. It is clear that such concerted action would 
be in violation of the anti-trust laws, except for Board approval 
under Sec. 412 of the Federal Aviation Act. 

The issue therefore is whether the concerted action is 
in the public interest, and whether the findings of the Board justify 


the action, 


C. The 80ard's allesation at pp. Ll; 26-27 that the change in 

remittance period will "shorten by Slightly over eleven 
days" the average tine between remittance periods is 
contrary to the facts, 


Fugazy now may sell air transportation for 30 days 
and remit for such sales only on the 7th day after the 30 day period. 
This permits Fugazy to sell on credit and to remit for its sales 
after it has billed for the sales of the preceding 30 days. Under 
the proposed plan, Fugazy would have to remit after each 10 day 
period. It, therefore, could not acquire the funds by billing 
after the 30 days of sales. There is nowhere in the record any 
discussion of any shortening of the period by ll days, nor was there 
testimony or cross examination on such allegations, What is clear 
is that the basis of the petitioner's business would be destroyed 
by concerted action which can be effected only with Board approval 
which it proposes to give without appropriate findings, | 

The Board's effort to minimize the precedent of the 
interpretations of Sec. 15 of the Shipping Act of 1916 also miscon- 


Strues legislative history 


D. The Board's assertion, at pp. 21 and 23, that Section 15 
of the Shippine Act of 1916 is Something quite different 
from Section 412 of the Federal Aviation Act of 1958 is 
contradicted by the legislative history of the Civil 
ar tetas Act of 1938 which was the predecessor of the 

Act. 


The Board's brief dwells at some length on the dif- 
ferences between Section 15 of the Shipping Act and Section 412 
of the Federal Aviation Act of 1958, 

The government took quite a more enthusiastic view of 
the ancestory of Section 412 when it was conceived. Thus, when 
representatives of the Administration were seeking ithe enactment 
of the Civil Aeronautics Act in 1938, they submitted a memorandun 


in support of the section which became section 412 which stated 


"se.the most important precedent will be found in Section 15 of the 


she 


Shipping Act of 195 ..." (Hearings before the Committee on Com- 
merce, U.S. Sen. 75th Cone. 3rd Sess., on S- 3760 (1938) p. 12) 
The spokesmen for the air carriers were even more 
emphatic in their reliance on the experience of and legislation 
applicable to the maritime carriers, 
“ir. Howard Westwood, Counsel for the air carriers 
Stated: 


"Section 15 of the Shipping Act 
of 1916 is almost exactly like the 
provisions that you have here in the bill 
before your committee in section 409 (f) 
(1) and (2) as combined with section 41l,. 
It, in almost the same words, gives the same 
Privilese, subject to the same safeguards," 
(Hearings before the Committee on Interstate 
and Foreign Commerce, House of Re ey eh ay 
Cong., 3rd Sess. on HR 9738 (1938 p. 305). 


In the hearings before the Committee on Interstate and 
Foreign Commerce, Hi. of Rep., 75th Cong., lst Sess. on H.R. 5234 
and Hr 4652 pp. 345-349 the chief Spokesman for the air carriers, 


Col. Gorrel, stated: 


"Problems such as I have mentioned must 
somehow be met, and the air-line industry does 
not desire to wink at the antitrust laws, The 
only reasonable alternative seems to be the one 
which Coneress has already approved in the case 
of the industry which is most Similar. to air 
Carriers, that is the shipping industry." 


The interpretation of Section 15 of the Shipping Act 
of 1916 is applicable precedent, therefore, for the interpretation 


of Section 412 of the Federal Aviation Act of 1958. 


=. The Board's assertion at p.- 21 of its Brief that the 
requirement of a hearine under Section 15 of the Shipping 
‘Act of 1916 was the view of "some Senators" is contra- 
dicted by the Report of the Senate Connittee sponsoring 
the lerislation, 
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The Board's brief sees to dismiss the argument that 
third-party protestants of an agreement under Sec. 15 of the 
Shipping Act of 1916 are entitled. to protest in ‘it adversary 
proceeding by referring to it as merely a view held by "some 
Senators", (Board's Brief p. 21) 

To the contrary, however, is the Report of the Senate 
Committee on Commerce, the committee sponsoring the 196i amendment 


of the Shipping Act of 1916 which reported: 


"In Isbrandsten Co. v. U.S. (81 F. Supp. 

544, (S.D.N-Y.)); Jc. the district court. 
enjoined’the Board trom approving a dual- 

rate system until Isbrandsten had an oppor- 
tunity to protest the system in an adversary 
proceeding before the Board...In Isbrandsten v. 
U.S. (211 F. 2d 51 (D.C. Cir.) certe denied, 
347 U.S. 990 (1954))the U.S. Court of Appeals 
for the District of Colunbia Circuit held the 
Board's action improper on the grounds that 
before such an agreement may become effective 
under such circumstances the Boardi must hold 

a hearing and give its formal approval," 

(S. Rep. No. 860, 87th Cong., lst sess. 

at pp. 8-9 (19615), | 


Portions of the Report repeated at pp. 372-3, S. 100, 87th Cong. 


2 sess., "Index to the Leg. Hist. of the Steamship Conf. Dual Rate 


Law." 


The cases cited by the Board as not requiring 
a hearing dealt with situations where a hear- 
ing on the merits was to be held. 
The Springfield Airport (109 U. S. App. D. Cc. 197, 285 
F. 2d 277 (1960)), and Nebraska Department of Aeronautics 
(298 F. 2d 286 (C.A. 8, 1962)), cases cited on page 18 of the 
Board's Brief also provide no precedent. In those cases the 
application ruled on was for temporary suspension of authority 
to serve points. Before permanent suspension was to be allowed 
a hearing wouid be held. These cases provide no help in the 
case before this court, because the only opportunity for a 
hearing on an agreement is at this stage. 
The Eastern (87 U.S. App. D. C. 331, 185 F. 2d 426 (1950)), 
and American (97 U. S. App. D. C. 324, 231 F. 24 483 (1956)), 
cases cited in the Board's brief at page 18, involved applica-— 


tions for exemptions under Section 416(b) (1) for temporary 


authority which was to be granted pending the processing of 


an application for authority on a permanent basis. To grant 
the latter authority required a hearing, so that before the 
merits of the case were decided permanently there would be a 
hearing. This contrasts with the case now before the court. 
If no hearing is required now, the merits will be disposed of 


without a hearing. 


The Board failed to consider and to make findings with 

respect to the Anti-Trust implications of the proposed 

area settlement plan, 

The Board seeks to deny the anti-competitive effects of 

the Plan by asserting at pp. 16 and 40 of its Brief, that credit 
card companies "in no way compete with agents..." 'and ascribing 
Fugazy's allegations as taking “even further ieee of reality." 
On the contrary, however, a commercial account purchasing air trans- 
portation on a continuous basis would immediately | realize that 
Petitioner and the credit card companies offer competing services. 
If he establishes an account with Petitioner, he can charge his 
purchases of air transportation at any of Petitioner's offices 
throughout the Nation and Pay for such services ono 30 day basis, 
Alternatively, he might utilize a general Purpose credit card 
and purchase his air transportation anywhere, through a travel 
agent or directly from the air carrier. The credit card companies 
also realize that Petitioner is their competitor since if users 
of air transportation accept Petitioner's offer of 30 days credit, 
the credit cara companies cannot earn their commission on such 
purchases. Conversely Petitioner recognizes the credit card 
companies as its competiter since if users of air transportation 


utilize a general purpose credit card, they will not necessarily 


bring their business to Petitioner, and Petitioner will lose its 


commission on the sale. 

Despite the assertions of the Board on p. 42, footnote 36 
regarding the practices of the American Express Company, the fact 
remains that in the Passenger Credit Plans Investigation, the 
Board approved the extension of 30 or 45 days credit by air carriers 
to credit card compunies and also the payment of a commission of 
up to 4%. 

These were the privileges authorized by the Board at the 
time this agreement was acted upon. The Board's brief seeks, 
at pages 40 and 41, (footnotes 34 and 36) to bring into this 
case the terms of an agreement between American Airlines and 
American Express Company. This is patently improper. The 
assertions of that agreement are not under oath. They have not 
been subjected to cross examination, and they call for conduct 
which only subsequent experience can verify. There had been no 


testimony as to the experience under that agreement before the 


Board when the present case was decided, and Petitioner specifically 


denies that the present practices of the American Express Company 
are as set forth’ in the Board's footnotes. According to Petitioner's 
information, American Express pays for air travel sold after a 
time lag substantially longer than that asserted by the Board, 

The Board states that there is nothing anti-competitive 


in the present plan since there is no reason why the airlines 


should furnish Petitioner with working capital and adds that no 
ene furnishes the airlines with free working capital. However, 

as the Board itself recognizes in the Passenger Credit Plans 
Investigation, the furnishing of 30 days credit isa necessary 
additional cost of doing business, given the eaewent competitive 
climate. There is, of course, only one reason cay any businessman 
would extend credit to his customers, and that reason is that he 

is forced to do so for competitive reasons. The airlines are in 
the position of any manufacturer who sells both ak neces and at 
wholesale. Why should he extend credit to his wholesale customers, 
who compete with him for retail sales. The answer is that the 
competitive climate forces him to do so. There was no obligation 
on the part of the airlines to agree te permit pati sioner to report 
on a 30 day basis in 1959 when Petitioner qualified for such a 
reporting period. However, many of the airlines for whom 

Fugazy sold tickets found it in their interests to agree that 
Petitioner could report en a 30 day basis. Now the Board would 
authorize the airlines to prohibit all others from bstending this 
30 day reporting period to Petitioner. 


The Board in its Answering Brief disclaimed any knowledge 


of how the Board ever came to grant a 30 day reporting period 


to large travel agencies, a feature which it refers to as 


“patently discriminatory" (p. 38) and “unfair competitive advan- 
tage" (p. 42). We submit that it i11 behooves the Board to assert 
that it exercises its obligation to approve only agreements con- 
sistent with the public interest in such a slipshod fashion. The 
Petitioner, at Tr. 61-64 set forth the reasons for the rule. 

The Board's Brief (pp. 41-42) asserts that Petitioner's 
real competitors are the small travel agents who have never had 
the benefit of the 30-day reporting period. In point of fact, 
the small agents have never been equipped to compete with Petitioner 
for large commercial accounts because they do not have the nation- 
wide facilities that Petitioner can provide. Petitioner has 23 


national offices, provides the air carriers with a single report 


for all of its offices, and it generates a volume of traffic which 


no small agent could provide. 

No travel agent or carrier prior to the submission of the 
present plan complained of the 30 day feature as being adverse 
to the public interest, and the Board did not raise the question 
on its own motion although it is fully authorized so to do. The 
fact remains that for a 5% commission, Petitioner has been assum- 
ing both the selling and administrative costs of selling air 
transportation and the credit risk and part of the cost of carry- 


ing receivables from purchasers of air travel. If this air travel 
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were sold by the airlines on its air travel card, of course, the 
airlines would have to bear the burden of these costs. If the 

air travel is sold through a credit card company ana ete purchase 
is through a travel agent the air carrier will pay a total commis- 
sion of up to 9% instead of a commissien of only Ste Thus it is 
not at all so clear as the Board submits that the present practices 


are adverse to the public interest, and at any rate the Board has 


failed to meet the standards cited with approval in Isbrandsten Oo. 


ve Up. S. 96 F. Supp. 883, (S. D. Nw Y. 1951), affirmed per curiam 


342 U.S. 950 (1952), where at page 892 the court said: 


"In oral argument before us, counsel for the 

ZFederal Maritime/ Board seemed to suggest a 
different interpretation, i.e., that at least| in 
initially approving a conference agreement under 

Sec. 814, the Board has no obligation whatever to 
inquire into unjust or unfair discrimination; need 

make no finding on that score; and, only if it does 
choose to inquire and also does choose to find unjust 
or unfair discrimination, need it disapprove or 

modify the agreement on that ground. This isia 
somewhat surprising contention, to be contrasted 

with the following views of Commissioner Aitchison 

of the Interstate Commerce Commission concerning 

the obligations of administrative agencies: 'They 

are not expected merely to call balls and strikes, 

or to weigh the evidence submitted by the parties 

and let the scales tip as they will. The agency does 
not do its duty when it merely decides upon a ‘poor 

or nonrepresentative record. As the sole representative 
of the public, which is a third party in these proceed- 
ings, the agency owes the duty to investigate all the 
pertinent facts, and to see that they are adduced when 
the parties have not put them in...The ageneY must always 


Boer 


act upon the record made, and if that is not 
sufficient, it should see the record is supple- 
mented before it acts. It must always preserve 
the elements of fair play, but it is not fair 
play for it to create an injustice, instead of 
remedying one, by omitting to inform itself and 
by acting ignorantly when intelligent action is 
possible...'." 


III. CONCLUSION 
For the reasons set forth herein and in the Petitioner's 
Brief, the order under review should be set aside with respect 


to the Petitioner. 


Respectfully submitted, 


Ck 


Paul Reiber 
Attorney for Petitioner 
March 22, 1965. 
CERTIFICATE OF SERVICE 
I hereby certify that I have served a copy of this Reply 
Brief on Counsel for the Board by mailing a copy, postpaid, to 
his office at the Civil Aeronavtics Board, Washington, D. C. 
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Paul Reiber 


March 22, 1965. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18946 


FUGAZY TRAVEL BUREAU, INC., Petitioner 
- 
CIVIL AERONAUTICS BOARD, Respondent 
ON PETITION TO REVIEW ORDER OF CIVIL AERONAUTICS BOARD 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED 9JUL 30 1965 PETITION FOR REHEARING 


Nat hen Ofarlesitee the appellant, Fugazy Travel Bureau, Inc., 


for rehearing in the above-entitled case decided June 18, 


19652/by the Court en banc and in support thereof, res- 
pectfully shows: 

I. The Board reached a decision adverse to the 
petitioner after granting the air carriers an eg parte 
hearing and denying the petitioner a hearing. | 

The ex parte hearing is clearly shown in the Joint 


Appendix at P.92, where the airlines acknowledge they had 


a meeting with the Board's staff. The decision of the Court 


1/-The time for filing petition for rehearing was extended 
to August 1, by order dated July 13, 1965. 


leaves approved such Board procedure in the Board's handling 
of the vital interests of travel agents. 
This is contrary to the decision in this €ourt in 


Vi 


Sangamon Valley Television Corp. v. U.S. ‘App. D.C. 113, 294 F 


2d 742 (1961). 

The unfairness of an ex parte hearing was compounded by 
the Board's taking action on the basis of allegations by the 
air carriers, none of which were under oath. 

Two of the cases cited by the Gourt to support the de- 


cision that petitioner is not entitled to a hearing both held 


that the action taken without a hearing was improper. Mr. 


Justice Frankfurter, quoted by the court at p.9 discussed 
elcquently the need for a hearing, Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, 165-168 (1951), €he hold- 
ing in Dixon v. Alabama State Board of Education, 294 F2d 150 
(1960), cited by the 6ourt at p.9, was that due process re- 
quires notice and opportunity for hearing before a student 
at a tax-supported college can be expelled for misconduct. 
II. The Court's conclusion that petitioner "is without 
legal status enabling it to cliaallenge the Board's action ..." 
denies travel agents legal recourse against concerted action 
by air carriers clearly in violation of the anti-trust laws 


except for Board approval. 


The air carriers' amendment of the agreement with 


Petitioner was concerted action and could be exempt from 


the anti-trust laws only by virtue of Board appecual. 

The fourt's view, expressed on pages 9-10 of the slip 
opinion that "this agreement expressly provides, however, 
that it may be terminated at will by the parties thereto, 
acting individually or collectively," does not reflect 
the fact that the agreement between the pavieicaey and 
each airline provides that it can be terminated by the 
individual carrier (not plural) or the agent. In fact, the 
agreement is between each carrier individually ard each agent 
individually. And as individuals each is free to terminate. 
But since the agreements are individual, there is no basis 
in the agreement for the conclusion that the cexeyods can 
collectively cancel. 

The G€ourt goes on to say at p. 10 that "the agreement 
also specifically provides that it is subject to! the terms 
of the air traffic conference Resolution as it is amended 
from time to time...". But the Gourt overlooks the fact 
that such amendment is joint action and is an agreement by 
the air carriers which must be filed with the Beard under 
Section 412 of the Federal Aviation Act of 1958, and such 
action is exempt from anti-trust restraint only if the Board 


approves . 


The carriers recognized their dependence on Board 
action and called for the agreement to become effective 
only after Board approval. (JA-28) 

It was Board action that permitted the agreement to 
go into effect and only with Board action could the harm 
to the petitioner be inflicted. 

To decide that petitioner has no legal status to 
challenge the Board's action is to deny it redress, and 
leave travel agents in the position of having the anti- 
trust laws repealed with respect to them. 

This conclusion is contrary to the view of this Gourt 
in Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 293, 
211 F 2d 51, cert. denied 347 U.S. 990 (1954), where this 


court had under consideration the authority of the Federal 


Maritime Board to exempt certain agreements among vessel 


operators from the application of the anti-trust laws. In 
referring to the exercise of such authority by the FMB, this 
court said at p. 57: 


“The condition upon which such authority is 
granted is that the agency entrusted with 
the duty to protect the public interest 
scrutinize the agreement to make sure that 
the conduct thus legalized does not invade 
the prohibitions of the anti-trust laws any 
more than is necessary-to serve the purposes 
ef the regulatory statute..." 


The decision in this case would exempt the Board from making 


the findings stated to be necessary in that decision. 


III. The Board's action clearly discriminates as 
between travel agents. The court recognized that on 
p-1ll by pointing out that the American Express Company, 


by being both travel agent and credit company could do 


what petitioner was denied. Admittedly the credit plans 


were considered by the Board in a different proceeding 
(Passenger Credit Plans Investigation, Order £-19197) 
but that does not justify discriminatory treatment to 
petitioner. The sales on credit policies aperevee in 
one case to favor petitioner's competitors should not be 
ignored in another to discriminate against and destroy 


the petitioner's established business. 


Respectfully submitted 


Paul Reiber ; 
1815 H Street, N.W. 
Washington, D.C. 


Attorney for petitioner 


Fugazy Travel Bureau,, Inc. 
| 


CERTIFICATE OF GOOD FAITH 


I hereby certify that this petition is presented 


in good faith and not for delay. 


/s/_ Paul Reiber 
Paul Reiber 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of this 


petition for rehearing on counsel for the Board by mailing 


a copy, postpaid, to his office at the Civil Aeronautics 


Board, Washington, D. C. 


July 29, 1965 Paul Reiber 


RESPONDENT'S ANSWER TO PETITION FOR REHEARING 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,946 


FUGAZY TRAVEL BUREAU, INC., 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
C1V1L AERONAUTICS BOARD 


LIONEL KESTENBAUM, 
Attorney, 
Department of Justice. 


JOHN H. WANNER, 
General Counsel, 
Civil Aeronautics Board. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PETITION FOR REHE. 
g herein, filed July 29, 1965, for the 
e questions already fully briefed and 
further comment on the Board's part. 

y calling for comment is petitioner's 
belated effort to assert that an improper ex parte hearing was granted 
the air carriers but not to petitioner. This untimely attempt to raise 

new issue may be summarily dealt with as follows: First, although 
the le . j conference between carrier represent- 
was made part of the record of 
roceeding and a copy was served on petitioner's counsel 
{1 not in either of its subsequent pleadings to 
the Board (J.A. 122, 180) raise this conference as an issue; consequently, 


it is barred from doing so here by section 1006(e) of the Federal Aviatior. 


Act, 9 U.S.C. 1486(e). Second, petitioner raised this issue in neither 


its opening nor its reply brief to the Court; thus under the Court's own 


sors 


rules and the Prehearing Conference Stipulation herein (o. 3, last par. 


the issue must be treated as abandoned for purposes of review. 


there is not the slightest showing of impropriety in, or prejudice 


resulting from, this exploratory conference, held in a cas 
formal hearing procedures were not required. ub sequent 


ference the Board invited comments from all interested parties, includ- 


ing petitioner, and entered its order on the basis of the comments. 


Respectfully 


LIONEL KESTENBA 
Attorney, 
Department ot Justice, 


JOHN H. WANNER, 
General Counsel, . 
Civil Aeronauti¢s Eoara. 


Dated: August 6, 1965 


